
THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

CASE NO. : ICTR-97-20-T
LAURENT SEMANZA
APPEALS CHAMBER
v.


THE PROSECUTOR


OF THE TRIBUNAL
MONDAY 13 DECEMBER 2004

1030H

APPEAL

Before the Judges:


Theodor Meron, Presiding


Mohamed Shahabuddeen


Mehmet Güney


Fausto Pocar


Inés Monica Weinberg de Roca

For the Registry:


Mr. Javier Carlos Ortega


Mr. John Tumati

For the Prosecution:


Mr. James Stewart


Mr. Neville Weston


Ms. Amanda Reichman

For the Accused Laurent Semanza:


Mr. Charles Achaleke Taku

Court Reporters:


Ms. Kelsey Farnalls


Ms. Sithembiso Moyo


Ms. Karen Holm


Ms. Judith Kapatamoyo


Ms. Verna Butler

I N D E X

WITNESS

For the Defence:

WITNESS TDR

Examination-in-Chief by Mr. Taku
4
Cross-examination by Mr. Stewart..
10
Re-examination by Mr. Taku..
20

EXHIBITS

Prosecution Exhibit No. P. 1
10

Prosecution Exhibit No. P. 2
10

Prosecution Exhibit No. P. 3
12
P R O C E E D I N G S

MR. PRESIDENT:
Would the Court come to order.  I would like to begin by greeting the interpreters, making sure that they are in their place.  Good morning to the Prosecution; good morning to the Defence.  Good morning to the Accused.  First of all, I would like to ask Mr. Registrar, please, to call the case that we are hearing this morning.  The registrar, please. 

MR. ORTEGA:
Thank you, Mr. President.  The International Criminal Tribunal for Rwanda, composed of Judge Theodor Meron, President, Mohamed Shahabuddeen, Mehmet Güney, Fausto Pocar, Inés Monica Weinberg de Roca, is now sitting in open session today, Monday, 13 December 2004, in the matter of the Prosecutor versus Laurent Semanza, case ICTR 9720A.  To hold the evidentiary hearing up to 12:30, and from 1500 hours, the hearing on the merit.  Thank you.

MR. PRESIDENT:
Thank you, Mr. Registrar.  I would now call for the appearances of the parties.  First the Defence, please. 

MR. TAKU:
May it please Your Lordships, my name is Chief Charles F. A. Taku, appearing for the appellant, Mr. Laurent Semanza.  With me here today, My Lord, is my legal assistant Mr. Joseph Mushyandi.  Thank you very much, My Lord.

MR. PRESIDENT:
Thank you, Mr. Taku.  Now the appearances for the Prosecution, please. 

MR. STEWART:
Good morning, Mr. President, Your Honours.  My name is James Stewart; I'm appearing for the Prosecutor for this hearing this morning.  I should like to introduce Mr. Abdoulaye Seye, who is beside me; he is a legal officer in the appeals section and will be assisting with this appeal.  And in addition, for the purposes only of this hearing, I have with me Mr. Moussa Sanogo, an investigator in the Office of the Prosecutor.  

With your permission, Mr. President, I might also just signal the presence this morning, observing this particular hearing, of Counsel who will actually be arguing the appeals proper.  Behind me are Amanda Reichman and Neville Weston.  Thank you.

MR. PRESIDENT:
Thank you, Mr. Stewart.  I would now like to explain how we are going to proceed during this hearing.  As the registrar announced, the case on our agenda is Laurent Semanza against the Prosecutor.  The Trial Chamber convicted Mr. Semanza of one count of complicity in genocide, one count of aiding and abetting extermination as a crime against humanity, one count of rape as a crime against humanity, one count of torture as a crime against humanity, and two counts of murder as a crime against humanity.  The Trial Chamber sentenced him to 24 years and six months imprisonment.  

This afternoon we will commence the appeal hearing, beginning with the Prosecution's submission.  But first this morning, pursuant to the Appeals Chamber's order of 12 December 2003, we will conduct a hearing to admit supplemental evidence on appeal pursuant of Rule 115 of the Rules of Evidence and Procedure.  

The object of this morning's evidentiary hearing is the testimony from Witness TDR.  In his motion seeking test admission of the evidence under Rule 115, the Defence submitted that this testimony will corroborate Mr. Semanza's alibi defence.  In the decision of 12 December 2003, the Appeals Chamber was satisfied that Witness TDR's testimony was unavailable at trial and could not have been discovered through the exercise of due diligence. 

The Appeals Chamber therefore concluded that the testimony of Witness TDR meets the requirement of Rule 115.  We accordingly will hear testimony this morning from Witness TDR.  The direct examination and cross-examination will last one hour, divided into 30 minutes per side.  So 30 minutes for the Defence, 30 minutes for the cross-examination by the Prosecution. 

The testimony will be followed by one hour of submissions regarding the testimony from the Defence and Prosecution.  Again, 30 minutes per side. We are now ready for Witness TDR to take the stand.  The Court will now call Witness TDR. 

MR. TAKU:
May it please Your Lordships, in your decision, My Lord, of the 12th of December 2003, the question as to whether this witness would testify in open session or closed session was observed.  We now, My Lord, with due respect, My Lord, apply, that this witness testifies in closed session because his testimony -- an aspect of his testimony that is in open session may reveal his identity.  This application, My Lord, is made on the Article 21 of the Statute under Rules 69 and 75, My Lord.  You have my humble application.

MR. PRESIDENT:
Mr. Taku, the witness will testify in a closed session.  As you see, he is protected from the public. 

MR. TAKU:
Most obliged, My Lord.  But he will have to identify himself positively before Your Lordship, and questions may be asked about his identity, and that's the reason.  We know that his identity was disclosed to the parties, but we might want to ask these questions.  So Your Lordship's rules that question about his identity at this point in time are no longer necessary since his identity is known to the parties and Your Lordship.

MR. PRESIDENT:
Thank you.  Does Mr. Stewart have any problems in converting this hearing into a completely closed session? 

MR. STEWART:
I'll leave the matter to you, Mr. President.  I would only submit that a public hearing is desirable, and we all know how to conduct ourselves with respect to questions that will not reveal the identity of a protected witness.  My submission would be that it should remain open unless something comes up that really requires it to be closed.  But I leave it to you.

MR. PRESIDENT:
Thank you, Mr. Stewart.  I will consult the bench and give a ruling on that in a moment.  

The bench has considered the submission of the Defence, and we feel that closing the session entirely is not necessary.  We will call on you and on the Prosecution to indicate when we have to close the session because of our desire to not disclose any identity or any protected information.  

So the way we will go about it, Mr. Taku, you will warn us whenever you want to mention a name or anything that needs to be protected; that will be completely closed, and then we will resume in open session.  We are sympathetic to the need to give utmost protection to the witness, but we are also cognizant of the need to have as much as possible a public and open and transparent trial. 

So I will now need to swear in Witness TDR, and for that purpose, it's not necessary to reveal his identity, so I suppose this part can be open.  

Witness TDR, may I ask you to take the stand and to swear in -- to read the solemn declaration given to you by the usher.  

Usher, would you please give the witness --
(Declaration made by Witness TDR in Kinyarwanda)
MR. PRESIDENT:
Thank you, Witness TDR.  I will now turn to Mr. Taku for 30 minutes for examination-in-chief of the witness, and of course, I'm quite sure that he will be very alert to the possibility -- having made the motion, he will be the last one to disclose an unnecessary detail.  And please warn us -- excuse me just for a second.  

Usher, would you please give the defendant a blank sheet of paper, asking him to write his true and full name; show that sheet of paper, please, to both the Prosecution and the Defence. 

MR. TAKU:
Thank you very much, My Lord.

MR. PRESIDENT:
The record will show that the Defence and the Prosecution are satisfied that they know the identity of Witness TDR, and I believe that at this stage we will be able to start.  And, Mr. Taku, since we are starting late, it is 11, you have until 11:30 with your examination-in-chief.
WITNESS TDR, 
first having been duly sworn, 
testified as follows:
EXAMINATION-IN-CHIEF

BY MR. TAKU:
Q.
Thank you very much.  Good morning, Witness TDR.  You shouldn't say anything whatsoever that will reveal your identity or call your name.  You understand?

A.
Yes, I can follow you.

Q.
Now, Witness TDR, what is your nationality?

A.
I am Rwandan.

Q.
What is your profession?

A.
I am a demobilised officer.

Q.
Demobilised from which army?

A.
I'm a soldier demobilised from the Rwandan army.

Q.
What year?

A.
1993 -- 1992. 

THE ENGLISH INTERPRETER:
2006, says the witness.

BY MR. TAKU:

Q.
Now, you say you are a demobilised soldier.  When did you first join the army?

A.
I joined the army in 1985 in Uganda.

Q.
Can you tell Your Lordships your matriculation number in the Ugandan army?

MR. PRESIDENT:
I think you would like that protected.

MR. TAKU:
Sorry, My Lord. 

BY MR. TAKU:

Q.
You joined the army in 1985 in the Ugandan army.  When did you join the Rwandese army?

A.
I joined the Rwandan army in 1992.  I had just left the Ugandan army.

Q.
Now, take your mind back to the 6th of April 1994.  You remember that date?

A.
I remember very well that date.

Q.
What happened on that date that you remember?

A.
I remember that the plane transporting President Habyarimana was shot down.  We were told that we had to get ready because something which could lead to hostilities had just happened. 

Q.
Who told you to get ready in case of hostility?

A.
Kagame made a speech.  He was addressing all the soldiers of the army.

Q.
Where were you -- in which locality were you when this speech was made?

A.
I was in the buffer zone, more precisely at Ngarama.

Q.
Now, when precisely was that speech made by the President?

A.
It was from Mulindi that he made that speech to inform us that hostilities could resume.

Q.
When, on which date?

A.
It was on the 7th.

Q.
Seven of what year and what month?

A.
It was 1994 in the month of April.

Q.
Now, what happened thereafter, shortly after that speech?

A.
In the buffer zone where we were, there were soldiers of the Rwandan government which were opposite us.  We were told that hostilities had resumed, that in Kigali, people were being killed.  We immediately launched an attack against the Muvumba camp which is opposite us, and that is how fighting resumed or started.  We continued.  We chased the soldiers of the Muvumba camp; others attacked the Gabiro camp, and we continued our attacks. 

Q.
Now, you continued attacks --

A.
Later on we reorganised ourselves.

Q.
At which location?

A.
When we arrived at Gahini, all the soldiers, all the columns that came from various places, from Muhazi of Kiramuzi, assembled.  There were soldiers who came from several places including Gahini and Kibangu.  So we assembled and we were under the command of a certain Hibingira.

Q.
Now, when was that?  Can you give Your Lordships that precise date (unintelligible) assembled at Gahini?

A.
It was on the 8th during the day.

Q.
Now, what happened thereafter when all of you assembled at Gahini?  What happened?

A.
We chose specialists, that is, people who had different skills, and we formed a group of soldiers, a group comprised of 150 soldiers whom we called special quarter or special forces, and we took the road to Kigali in order to infiltrate Kigali town.  Other columns, or to be more precise, one column went to the Kagyera park.  Another column went to Kibangu camp.  They were with Colonel Hibingira.  As for us, we went towards Muhazi in the direction of Musha and Kigali. 

Q.
You went through Muhazi and ended up in Musha and Kigali.  Now, what happened?  Did you get to Musha?

A.
Yes, indeed, we reached Musha.  We were on the other side of the church in a small wood.  We organised ourselves, waiting for nightfall. 

Q.
When was that?  When did you get to Musha? 

A.
We arrived at Musha at about 3 p.m. --

Q.
What day?

A.
-- in the small wood which was opposite the church.  It was on the 8th at about 3 p.m.

Q.
Now, when you got to Musha, you say you were in the small wood?

MR. PRESIDENT:
Could you please repeat the complete date.

BY MR. TAKU:

Q.
Yes, the complete date.  The 8th of which month and what year?

A.
It was the 8th of April 1994.

Q.
Now, let's just get our minds to that small church.  You say you were in the forest not far from that church.  Now, what happened?  Do you remember any event that took place in that particular location?

A.
What I remember is that there we met soldiers from the Muvumba camp who had assembled at that place that were waiting to be evacuated by people from Kigali.  They were waiting to be evacuated to Kigali, rather.  We could not attack those soldiers because we did not have the means.  We only waited to attain our objective, namely, to reach Kigali hill.  That was the objective assigned to us.

Q.
Now, let us just wait at this church again.  You say your objective was to attain -- to go to Kigali.  What other objectives did your special forces have in that region?

A.
Our objectives included carrying out infiltrations, locating the various areas in the region, and thirdly, surrounding the mountains opposite camp Kanabi, that is Ndera and Bicumbi and Gahengeri as well.  These were hills or mountains on which we had to place mortar so as to be able to launch shells on Kanabi camp.  That was our objective, namely to ensure security in the area, prevent any reinforcement coming from Kigali to support the units operating at Rwamagana and Kibangu.  Our objective was to secure that area, rather.

Q.
While you were still in that forest not far from that church, you just told Your Lordships that you saw the Muvumba units that had a group there.  Did you observe personally any activities in the locality of the Musha church?

A.
At night at about 8 p.m. we went to the priests in Musha parish.  We had been told -- according to information available to us, there was a stock of guns and radio-communication equipment.  So we went to the site and we met the father or priest in question there.  We asked him if the guns in question were there.  We also asked him if there was communication equipment belonging to the 
EX-FARs.  In fact, our objective was to try to identify the frequency on which our opponents were transmitting so as to know whether reinforcement was coming for the FARS.  We discovered that there was still equipment, so we continued to Kigali.

Q.
Before -- when you left the Musha church, where did you go to?  Where did you move to?

A.
We went towards Kigali, and on the road between Kigali and Rwamagana, we closed the road.  We gathered in a forest located in Rugende, close to the road coming from Kigali, so we communicated with our colleagues who were behind us, and we told them that there were ambushes in many areas, and we told them that --

Q.
Now, do you know --

A.
-- they should go via an area which was located above Musha.

Q.
Do you know an area called Gahengeri?

A.
Yes, I know Gahengeri well. 

Q.
Did you --

A.
In fact, that is the hill on which we were to place our mortars.  And actually, we managed to get there.

Q.
Now, your interest was to put your weapons, heavy weapons, on the hill in the Gahengeri.  Did you have any other special interest -- any other special interest to your operation in the region of Gahengeri?

A.
What really interested us was to secure the area and eliminate all obstacles, particularly communal police or even eliminate bourgemestres who were in that area or any influential person in that area, people who might constitute obstacles.  So we were asked to secure the region.

Q.
Now --

A.
Therefore, we had to identify the kind of people whom I have just mentioned.

Q.
Was there any special influential person in the area that was of interest to your operation in Gahengeri?

A.
In Gahengeri, we were told that there was someone called Semanza, a former ambassador, who lived in the lower side of Kabuga.  We had been told that those people had with them soldiers guarding them and that they had weapons in their residences.  Therefore, we were to find further information regarding that issue so that we avoid falling into ambushes.

Q.
Did you go to Semanza's house as a result of your mission?

A.
Yes, we went to Semanza's house.

Q.
When was that?

A.
We went to Semanza's house on the 9th at night, and we got to his house, but we did not find him there.

Q.
Did you get -- you got to Semanza's house at night on the 9th.  You got there; you didn't find him.  Did you find out where he had gone to?

A.
We received information which was given to us by someone working at Semanza's place.  Actually, it was someone looking after his cattle.  He found us in the forest and he told us that Semanza had gone to Kigali to attend a government meeting because he was to be appointed a member of parliament.  That person told us that Semanza had not yet returned, so we carried out operations and a mission entrusted to us.  We infiltrated other areas as well.

Q.
Let's stop.  We'll continue with Semanza's house.  You got there on the 9th and they told you Semanza was not in the location; he had left for Kigali to attend a meeting of the government because he was appointed a member of parliament.  Now, how long did your elements remain around Semanza's house?

A.
Soldiers went there every night.  They would surround the house.  They would even get into the compound of the house and the house in order to check whether Semanza had returned.  We remained in that area for about one week and we wanted to check whether he had returned, but we never saw him.

Q.
Now, had Semanza returned to the region, would you have been in a position to know, from the nature of the mission and activities you conducted in that area?

A.
Yes, we would have known if he had returned to the area because the person who looked after his cattle was with us -- or rather, we were in contact with them, moreover.  We had sufficient information.  We had adequately infiltrated that area, and every time we thought that there could be a problem at a given place, we would send our people there, our agents, to that specific place.

Q.
Now quickly, just tell me very quickly, very briefly, describe Semanza's house to Your Lordships.
A.
Semanza's house was in a compound which had a fence.  It was a white-coloured house.  In the compound there were big trees, and if my memory serves me well, I think that was the layout of Semanza's house.

Q.
Now, you told Your Lordship that --

A.
At least at that time.

Q.
Now, you saw the fire in Muvumba, Muvumba and Musha.  Can you tell Your Lordships, did you know anything about the activities in that area from the 8th when you arrived until when the battle took place?

THE ENGLISH INTERPRETER:
The witness says that he did not quite understand the question.

BY MR. TAKU:

Q.
These members of Muvumba, the Muvumba army that you saw in Musha, you told your Lordship you had infiltrators and you yourself were in the region.  Can you tell us very briefly about the activities in the Musha church and other locations in that region?

A.
With regard to the Musha locality, that was the route through which supplies arrived.  Our agents would bypass that locality.  There were always ambushes in Musha.  People continued being killed, and soldiers at the Muvumba camp had regrouped there.

Q.
Now, tell us something.  Did anything happen to you people, your own, your unit, in Rugende?  Can you tell us what happened to you or your people?  Or if nothing happened at all, let Your Lordship know.

A.
When we were at Rugende, we spent some days there.  At around the 11th at night, we were attacked.  We were attacked by the Interahamwes and members of the communal police force.  So we fought against them.  We had thought that we had been attacked by soldiers from the Gabiro or Muvumba battalions, so we requested for reinforcement from soldiers who were in Ndera and who were shelling Kanombe.  So we managed to capture enemy soldiers, some enemy soldiers, and that was at night of the 11th to the 12th.

Q.
Now, did you --

A.
So we fought those attackers in the forest located in Rugende in the wood at Rugende.

Q.
Did you interrogate the people you captured about the whereabouts of Semanza?

A.
We asked them questions regarding people who were being killed.  We also asked them questions regarding Semanza.  We also asked them questions regarding places where ammunition was and we received information to that effect.  They told us that Semanza had not yet returned and that he had gone to Kigali.

Q.
What did he tell you about the people who had been killed?  He told you who killed them?

A.
They told us deserters had killed people -- or rather, there were civilians who had deserted the war front from Muvumba and Gabiro.  They wanted to go to the Bugesera area.  So they were trying to find a way to get there because there was fighting going on.

Q.
Now finally, you told Your Lordships that there was a battle -- reinforcements came and there was a battle around the location.  Did you know what happened to Semanza's house, if anything, and when?

A.
On the 12th, people started fleeing from the area in order to go to churches and other places, and on the 13th or on the 14th, Semanza's house was destroyed.  It was blown up with dynamite.  The entire house was actually destroyed, and that was when that incident actually took place. 

Q.
Thank you very much, Witness.  Do you have anything to say before I hand you over to the learned Prosecutor?

A.
What I would like to say consists of two points.  When a witness comes to testify before a Court, the overall objective is the reconciliation of all Rwandans.  So we come to this Court in order to speak the truth regarding events which occurred in our country, and in my capacity as someone who has lost his entire family, when I come here and say that someone like Semanza did not take part in the genocide, that shows that I, as a victim of the genocide, can come here and testify in favour of someone who could have played a role in the genocide.  

My second point is that I would like to request the Appeals Chamber that with regard to the evidence adduced here, could pose a problem regarding my personal security.  So I'd like to request from the Court that I be given -- granted the necessary measures which would allow me to freely ascertain -- help you ascertain the truth.  You see, in Rwanda there were members of the Rwandan government forces, and then on the other hand there were Interahamwe.  Therefore, a distinction has to be made.  

And I want to conclude by saying that I would like witnesses to be granted protection.  These are the two points that I wanted to raise before this Appeals Chamber.  Thank you. 

MR. TAKU:
Thank you very much, Witness TDR.  Thank you very much, My Lords.  Mr. Prosecutor, if you will, the witness is at your disposal.

MR. PRESIDENT:
Let me handle this part of it, if you don't mind.  I will give him the floor.  You asked previously the question about the matriculation number of the witness, and I prevented --

MR. TAKU:
Yes, My Lord.  In closed session, he can give that, My Lord.

MR. PRESIDENT:
Now, I suggest that the witness writes down his matriculation number on a piece of paper so that we have it.  Registrar, would you kindly give the witness a sheet of paper so he can write his matriculation number.

MR. TAKU:
Yes, My Lord.  The number in the Rwandan army and the Ugandan army.

MR. PRESIDENT:
Thank you.  I take it you were able to ask all the critical questions that you wanted.

MR. TAKU:
Thank you very much, My Lord. 

MR. PRESIDENT:
We will just wait a second for the completion of this procedure.  Mr. Registrar, we were presented this morning with two protected exhibits.  One is the name of Witness TDR; we will call it Exhibit 1.  (Exhibit No. P. 1 admitted, under seal)
MR. PRESIDENT:
And his matriculation number in the army will be Exhibit 2. 
(Exhibit No. P. 2 admitted, under seal)
MR. PRESIDENT:
Mr. Usher, you can collect these.  They should be placed now in an envelope and be placed under seal.  Each of them in a separate one, Exhibit 1, Exhibit 2.  

And I will call now on Mr. Stewart to start his 30 minutes for the Prosecution. 
CROSS-EXAMINATION

BY MR. STEWART:
Thank you, Mr. President.  Mr. President, I wonder if the witness has available to him the statement which provided the basis of the Defence application, the appellant's application to have his evidence admitted.  If he doesn't, I have a copy which I'd ask the usher to show him so we can just confirm the statement.

MR. PRESIDENT:
What is the date of that statement?

MR. STEWART:
I'm going to come to that.  It's the 29th of May, 2003, according to what it appears to have on it.

MR. PRESIDENT:
Thank you. 

MR. STEWART:
With your permission, Mr. President. 

BY MR. STEWART:

Q.
Witness, a document is being produced to you.  Could you please turn to the second-to-last page and just confirm that your signature appears on the left-hand side?  Would be the end of your statement, your actual statement.  Please answer the question.

A.
Yes, the signature is there. 

Q.
Could you confirm that this is a copy of your statement?

A.
Yes, I so confirm.

Q.
And as I indicated to the President, the statement was made by you on the 29th of May 2003, if you look on the first page at the top. 

A.
Yes, I can see the date.

Q.
Witness TDR, you speak Kinyarwanda, French, and Swahili?

A.
Yes, that is correct.

Q.
Did you give your statement in French?

A.
Yes, I gave my statement in Kinyarwanda, but the statement was translated into French.

Q.
Did you read the statement over before you signed it?

A.
Yes, the statement was read back to me.

Q.
And do you say that the contents of the statement are true and accurate?

A.
Yes, that is correct.

MR. TAKU:
Mr. President, I'm going to ask eventually that this be marked as Exhibit 3 in this hearing, and it should also be a protected exhibit because the full name, or at least most of the name of the witness, appears on the top line.

MR. PRESIDENT:
No objections?

MR. TAKU:
No objections, Your Honour.

MR. PRESIDENT:
This will be done.

MR. STEWART:
Thank you.

MR. PRESIDENT:
So we will mark this as Exhibit 3.  
(Exhibit No. P. 3 admitted, under seal)
BY MR. STEWART:

Q.
Witness TDR, I have some questions to ask you about the evidence you have given this morning in relation to the statement that you provided.  I'd like you to keep the statement in front of you in case you have to consult.  Witness, you have told us this morning that your mission with the 150 soldiers who were part of the special forces was to infiltrate Kigali town. 

A.
That is correct.

Q.
You would agree with me that that objective is nowhere described in your statement?

A.
Unless that is not in the statement, but otherwise I said so, and earlier on today, I repeated what I had said. 

Q.
Witness, you have told the Chamber that your mission was to secure places such as Gahengere, where you could place mortars with which to shell Camp Kanombe. 

A.
That is correct.

Q.
Do you say that you brought these mortars with you?

A.
You see, first there's infiltration activity in order to secure an area, secure the road through which people transporting heavy weapons would travel. 

Q.
Witness, you would agree with me that there is no mention whatsoever in your statement of securing and placements for mortars to shell camp Kanombe?

A.
Earlier on, I repeated that that was our objective.  Moreover, in the statement which I had given, I said so. 

Q.
Witness, may I confirm that your testimony now is that you could not attack the Muvumba troops who were at Musha?

A.
No, we could not attack those soldiers because they were more in number compared to us.  Moreover, what was more urgent was to go to Kigali in order to help our soldiers who were based at the CND in Kigali.

Q.
Witness, in your statement, you said that you did attack Muvumba troops at Musha.  Is that not right?

A.
I said that we carried out attacks against Muvumba soldiers who were in Ngarama in the buffer zone.  So those were Muvumba soldiers who were based in the Ngarama buffer zone but not at Musha.

Q.
Witness, you said that you went to Musha to speak to a priest in order to inquire about guns and communications equipment.  Is that right?

A.
Yes.  We went to the priest at night.

Q.
You would agree that there is no mention of that incident in your statement?

A.
Then that must have been omitted from my statement, but I did mention it when I gave my statement.  I gave quite a few details when I was giving my statement, but some details, or even most details, were not noted down.  I gave my statement, but it was not my job to write down the statement. 

Q.
It was your job to read over the statement and sign it on the basis that it was an accurate reflection of your evidence, was it not, Witness?

A.
Yes, that is true.  I was supposed to read the statement, but some details were omitted certainly by people who interviewed me because they did not deem that those details were essential.  I gave them a lot of details.  Maybe they thought that some details should not be included in my statement.  I don't know about that really.

Q.
Do you say that you found anyone at Semanza's house on the night you claim you went to it?

A.
We did not find anyone in Semanza's house.  The person I referred to, namely, the person who was keeping Semanza's cows, met us in the forest where we were. 

Q.
Witness, there was evidence before the Trial Chamber in this case that at least one Defence witness remained at Semanza's house, as I recollect it, until the 10th of April.  But you say you found no one. 

A.
Regarding that person, he was a person keeping Semanza's cows, as I've already said.  I do not know anything about the other person that you are mentioning. 

Q.
The person keeping Semanza's cows, is this a person you say you had several contacts with?

A.
Yes, indeed, it is that person.  That person looked after Semanza's cows, and he usually met us at the place where we were. 

Q.
Would he have known that you were RPF soldiers?

A.
Yes, he knew that because he came there to look for employment.  But he was one of our infiltrated elements, and that was part of our tactics.

Q.
So you're saying that Semanza's cattle herdsman was an infiltrated RPF member?

A.
Yes, that's correct.

Q.
You've not mentioned that in your statement either.

A.
I explained it.  I explained that he was someone who had contacts with us.  That is what I said when I gave my statement. 

Q.
Witness, you've said that soldiers went every night into Semanza's house, surrounded the compound, and went every night into Semanza's house.  Is that your testimony today?

A.
I said that our troops would patrol around the house to find out if Semanza was present at the house.  I did not say that our troops attacked the house in an official or open manner.

Q.
I didn't suggest that you said that they attacked the house.  I asked you whether or not they surrounded the house every night and went into the house, as that was your testimony.

A.
No, they never came into the house, but they usually took up positions on the trees of the garden outside the fence.  I'm talking about elements who went to gather information inside Semanza's compound.

Q.
Witness, you would --

A.
These were two or three persons.

Q.
Thank you.  You would agree that you have nowhere described this part of the operation in your statement.  Nowhere. 

A.
I mentioned that operation.  The fault is due to the person who took down my statement.  I made reference to that operation during my statement and I repeated it during my testimony a short while ago.

Q.
In your statement, Witness, you describe how members of your commando disguised themselves as Interahamwe and set up a roadblock on a main road near Semanza's house for a week, waiting for him to return.  But you've said nothing about that in your testimony this morning.  Is that a part of your account that you are abandoning?

A.
I did not mention it, but I mentioned or gave many other details.  I acknowledge that I gave the statement.  It is true that I did not mention that in my testimony this morning, but it was also part of our strategy which consisted of laying ambushes.  As you know, soldiers use several tactics.  I cannot explain all of them here before the Court.  That is not allowed. 

Q.
Witness TDR, in the time that I have left, let me just confirm some matters.  I gather that you never got information that Semanza and his family had fled his house following an attack on the night of 8th April 1994, that he had stayed in a church until the morning of 9th April, and had got to Gitarama prefecture on the night of 9th April, where he remained for the balance of the war transporting and selling potatoes in Gisenyi and Ruhengeri. 

A.
I heard from the cow herdsman that Semanza's family had fled to massacre.  I also heard that Semanza had gone well before, but the cow herdsman did not mention Gitarama, and I do not know anything about that. 

Q.
Witness TDR, let me just ask you, are you sure of your dates?  I just want to ask if you're sure of your dates in your account. 

A.
Regarding the dates I mentioned, I'm sure of them. 

Q.
Well, I'm just asking because you said that the president's plane was shot down on the 5th of April, and I think everybody knows that it was the night of the 6th of April, 1994. 

A.
I also talked about the 5th.  I did not say that it was the 5th.  I never mentioned that date.  I cannot forget the date in question because I'm Rwandan. 

Q.
Let me come back to some other issues, Witness TDR.  You did not know what Semanza looked like, did you?

A.
That is true, I did not know him.  Moreover, today, even today I do not know him. 

Q.
Were you moving around while you were on this mission, or did you always stay in one place?

A.
During the mission in question, I stayed in the same place because I was*****************************.  I was *************** relating to operations and the outcome of various operations.  I had to call for reinforcements and carry out other military tasks.  In fact, I was in charge************, and all operations had to go through me.  That was therefore my work.  I was *********************.

Q.
So you did not personally witness the killings at Musha church?

A.
I was not an eyewitness of the said massacres, but I heard people talk about them since there were infiltrators in the Musha region who gave us information regarding the massacres that were going on there.

Q.
You did not personally witness the killings at Mwulire hill?

A.
I was not at Mwulire. 

Q.
Witness TDR, I just want to ask you some questions about the speed with which you say you covered the ground from Ngarama to Musha.  I'm just going to ask you some questions.  I just want to let you know that that's what I'm asking you about.  Now, you would agree with me that Ngarama in the buffer zone is in the north of Rwanda?

A.
It is in the south.  It is not in the north.

Q.
I think we'll have to look at a map to check that.  You say you attacked Muvumba battalion.  Which battalion?

A.
We attacked the Muvumba battalion.

Q.
In your statement you say they were at Gabiro?

A.
I said that our adversaries were the Muvumba battalion but that on the other side there was the Gabiro battalion as well.  If you know the Rwandan map, Muvumba, and Gabiro are neighbouring areas.  The Gabiro battalion was attacked by other troops while we attacked the Muvumba battalion.  Then we converged further ahead.

Q.
Fine.  I just want to confirm something.  The areas you've mentioned are in the northeast of Rwanda, are they not?  They are above Kigali?

A.
If you have the map of Rwanda, you can give it to me and I will show you the areas where we were.  Ngarama is in Byumba and Gabiro is also in Byumba.
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BY MR. STEWART:

Q.
That's good enough. 

A.
It is towards the border with Uganda.

Q.
Fair enough, that is what I wanted.  Witness TDR, your initial attacking force, you say, was between 1,500 and 2,000 men?

A.
That is correct. 

Q.
You were moving on foot? 

A.
Yes, we did not have vehicles.

Q.
You had an enemy in front of you? 

A.
That is correct. 

Q.
The terrain is mountainous? 

A.
That is correct.  It is a mountainous area, but the mountains are not very high. 

Q.
At Gahini you say that you were detached -- 150 men were detached and sent on the mission you've described? 

A.
That is correct. 

Q.
You had to get across Lake Muhazi?

A.
That is correct. 

Q.
How did you do that; were there dagga canoes, something like that to get you across? 

A.
We crossed Muhazi and climbed up by President Habyarimana's farm located very near the Rukara commune.  It was at that time that – or, rather, it is at that place that we crossed the Muhazi lake, but we did not use any canoes. 

Q.
How did you get across? 

A.
It is at one extreme end of Lake Muhazi.  On the other side you have Gweseru and other areas towards the south.  At the place we crossed there was no water.  For those who know the area and who have the map of the country, they can describe to you or show you the area better than I can do. 

Q.
So, you would still have to cover a distance to a difficult terrain on foot on the ground to get to Musha?

MR. TAKU:
Excuse me, My Lord.  My Lord, we want just to remind my colleague about time – time, 

30 minutes. 

BY MR. STEWART:

Q.
You haven't answered the question, please.

A.
From the place where we crossed, that is the short-cut that leads to Musha.  Musha is not far from there.  We did not go round in order to get to Musha.  It is the shortest short-cut to get to Musha.  You can refer to the map, or if you give the map to me, I will show you the short-cut because there are other roads, other ways of getting to Musha. 

Q.
Let me just sum up my position for you, Witness, for you to understand me.  I suggest to you that it would have been physically impossible for you to be in Musha by the night of April the 8th if your hostilities began on the 7th of April.  It would have been impossible for you to cover the distance that you have described.  The terrain is too difficult, you were on foot, you were pursuing an enemy, you had to proceed with caution.  I suggest to you that you were never in Gikoro commune by the 8th of April.

A.
I would like to explain to you the following.  From Garama where we were up to Kiramuzi and from Kiramuzi to Gahini and from Gahini to Rwamagana and from Rwamagana to Musha, for someone who knows the area, the distance is not considerable.  It is quite easy to cover that distance in a short period of time.  I do not know whether you are familiar with the surface area of Rwanda.  Rwanda doesn't have the size of the Congo. 

MR. PRESIDENT:
Mr. Stewart, you have passed your timing.

MR. STEWART:
I just want to state for the record that half an hour is not enough time to deal with the sort of 
cross-examination which, in my submission, should be done in a case like this.  I have covered certain of the critical areas.  There were one or two other areas I would like to have touched upon, but I recognise that my time is out.

MR. PRESIDENT:
Mr. Stewart, you have three more minutes.

MR. STEWART:
Thank you.

MR. PRESIDENT:
And I will give some additional time to the Defence. 

BY MR. STEWART:

Q.
Witness, please confirm the following.  Don't tell me where you were living or where you are living, just confirm the following.  When you gave this statement, you were outside of Rwanda? 

A.
That is correct. 

Q.
You had applied for refugee status and had been rejected? 

A.
Perhaps we should specify the country where I sought asylum.  I sought for asylum in several countries.

Q.
Tell me whether you had been rejected for refugee status; that is all I am asking. 

A.
I went via a country where I asked for asylum.  I was asked to wait. 

Q.
I did a cross-examination.  I don't want a long explanation.  I just want to find out, were you rejected for refugee status.  Had you been when you made the statement? 

MR. PRESIDENT:
Please answer the question directly, Witness?

THE WITNESS:
I did not quite understand your question, counsel for the Prosecution.  Could you please clarify the question?

BY MR. STEWART:

Q.
Were you out of a job and did you need medical attention at the time you gave your statement? 

A.
That is correct. 

Q.
And did you believe that becoming a witness in these proceedings would assist you with your situation? 

A.
No, that was not my goal.  I wanted to speak the truth in order to foster reconciliation.  This is what prompted me to give the statement I gave.

Q.
Whose initiative was it?  Was it your initiative or someone from the Defence to contact you to get a statement? 

A.
I heard the judgement delivered over the radio and I talked about it to other people.  We were in a bar and I said I was there and that I knew what had happened, and that what was being said in the judgement was contrary to what happened.  I do not know by what chance the investigators came to find me.  I hadn't understood, but I had to come and tell the truth.  We cannot reach reconciliation if we mask the truth.  Moreover, President Kagame himself said that we must speak the truth and that anyone who hides the truth would suffer serious consequences.  This is why I decided to give the statement that I gave.  I had no other interest, apart from pursuing the objective of reconciliation among Rwandans. 

Q.
I suggest that you have not told the truth today.

A.
What I have said is true, and, moreover, I have repeated it several times here.  I am saying what is written or contained in my written statement.  I am telling the truth and nothing but the truth.

Q.
Witness, my last question is this.  My information is that there is no record of a soldier with your name in the computerised personnel records of the Rwandan Patriotic Army. 

A.
You have my name, but you do not have my force number or service number.  Every soldier at the war front has a code or a code name.  We use the code name.  If you had asked me to give you my force number or service number, as well as my code name, that would enable you to have better information.  I do not know how you were able to have the information that you are giving because if you do not have the force number of a soldier, you cannot obtain information on that soldier.  You were certainly in a hurry and that is why you did not contact me nor the Defence.  Yet, if you had contacted me, I would have given you that information. 

Q.
Why didn't you give that in your statement -- give your name? 

A.
I was not asked to give my code name in the statement, and this is because of my personal safety.  I was told that the code name had to be mentioned later on before my appearance before the Court.  I thought that I was going to be asked my code name.  I am not a judge and I do not know how proceedings are conducted.  I was given -- I gave the information that was sought from me.
Furthermore, you knew very well that the government of Rwanda does not cooperate very well with this Tribunal.  I do not know how you came about the information that you purport to have. 

MR. STEWART:
Mr. President, with your indulgence, I have one last question.  I don't know why he was in prison.  He says in his statement that he was in prison but he has never said why.  Thank you, if you’d permit me. 

THE WITNESS:
I was not detained in Rwanda.  It is an error; I was detained in Tanzania.  When I declared myself a refugee in Tanzania, I said that I was detained and it was misunderstood that I was detained in Rwanda.  No, it wasn't in Rwanda; it was in Tanzania that I was detained and that is why there is some confusion in all that we have said, because you do not understand.  You do not -- you are not in possession of all the information that was given.  So I was imprisoned in Tanzania and not in Rwanda.

BY MR. STEWART:

Q.
That wasn't my question. 

MR. STEWART:
But thank you very much, Mr. President.  I have done the best I can in the time I had to 

cross-examine. 

MR. PRESIDENT:
I think he did answer the question why he was in prison in Tanzania, didn't he?

MR. STEWART:
He didn't really; he just said that he was detained when he declared refugee status. 

MR. PRESIDENT:
Presumably it was something connected with that or not?

MR. STEWART:
Of course, we can presume that.
MR. PRESIDENT:
That's how I would understand his answer. 


Witness TDR, would you explain again why you were detained? 

THE WITNESS:
The reason I was detained in Tanzania is that I entered Tanzanian territory without a proper document; that is the reason why immigration authorities in Tanzania arrested me.  Therefore, I could not enter another country with my military documents, the military documents from my country of origin, so I was arrested because I did not have the proper travel documents to enter Tanzania.

MR. PRESIDENT:
Thank you, Witness.  

Mr. Taku, I suggest that you take five, six minutes on additional questions particularly to those that result from the examination -- the cross-examination by the Prosecution.  After that, we will excuse the witness by protecting his identity and take 30 minutes each for submissions, submissions resulting from the testimony of the witness. 

MR. TAKU:
Thank you very much, My Lords.

RE-EXAMINATION

BY MR. TAKU:

Q.
TDR, you were asked by the learned Prosecutor whether you were physically in Mwulire and you said no.  Can you remember that? 

A.
Yes, I remember that that question was put to me.

Q.
How then did you get information about what transpired in Mwulire? 

A.
This is how I found or heard what had happened in Mwulire.  We had soldiers who had infiltrated that area.  We had someone working as an ambassador, so to speak, for us in that area.  That person cooperated with us even prior to the war.  So it was that person who gave us the information regarding the situation prevailing in Mwulire. 

Q.
Now --

MR. TAKU:
Just one minute, My Lord.

That would be all for the witness, My Lord.  And thank you very much, My Lord. 

MR. PRESIDENT:
Thank you, Mr. Taku.  I take it that you have completed at this stage. 

MR. TAKU:
Yes.

MR. PRESIDENT:
Okay.  What we will now do is --

THE ENGLISH INTERPRETER:
Mr. President's microphone, please.

MR. PRESIDENT:
I would ask the usher please to close the curtains, all the curtains, please.

Witness TDR, I thank you for your testimony, and you will now be excused and escorted out of the courtroom.  

Would you please escort the witness out?  Oh, you have to close it.  Oh, it is going that side.  Well, I would prefer to close it.


(Witness excused)
MR. PRESIDENT
Okay.  The witness has been escorted, and I would request the usher to open the curtains.  

Mr. Taku, it's your turn now and for 30 minutes submissions, and if you don't feel you have to fill in the entire 30 minutes, please, don't feel committed to the Court to do so.

MR. TAKU:
Yes, I would say it would be as brief as possible, My Lord.  Yes, just one minute, My Lord. 

May it please Your Lordships.  Just one minute, My Lord.  

We intend to make references to several documents in the appeal books, and in order to help, in particular, the interpreters, we made copies of these references which should be distributed so as to not waste a lot of time, My Lord.  

May it please Your Lordships.  This Honourable Appeals Chamber had as recently as of 

29th July 2004, in the case of Prosecutor v. Tihomir Blaskic laid down the standards in considering additional evidence.  My Lords, we respectfully ask Your Lordships to adopt the standards in respect of the testimony of this witness mutatis mutandis.  We submit, My Lords, that in your decision on Defence motion for leave to submit additional evidence and to supplement record on appeal, 
Your Lordships decided that the Prosecutor had considered that the testimony of Witness TDR, if believed, could have affected the verdict.  We ask Your Lordships to hold that the witness is credible, he is consistent and that the Prosecution has in no way whatsoever challenged either his credibility or the substance of his evidence in any material particular.  

We submit respectfully, My Lords, that having considered that the testimony of this witness, if believed, could have affected the verdict -- the Prosecution can only change that stance today on reasonable grounds.  We submit that no reasonable ground has been brought to your attention to disbelieve this witness in any manner whatsoever.  The Prosecution had the opportunity as per your said decision, My Lord, dated 12 December 2003, to call rebuttal evidence to challenge any of the assertions, any of the material evidence given today.  They didn't do that.  And, if Your Lordships look at Exhibit 3 admitted today, that is, the statement, the witness declaration of TDR.  He gave names of several officers under whom he worked, officers with whom he worked.  Any meaningful inquiry or any meaningful information which would have easier been got from these persons but, more importantly, Mr. Lords, you heard the witness say today in answer to a specific question from the Prosecutor about the identity of the witness, he said to the best of his knowledge, the Rwandese government has not been cooperating with the Tribunal.  The Prosecutor knows what I am talking about.  The Prosecutor himself has stated several times that in the course of attempting to investigate the role of certain senior officials of RPF in the crimes that are within their mandate, the Rwandese government has not cooperated.  It has not cooperated in that particular instance.  How can they be said to cooperate in giving any information or in the investigation of a specific witness?  


Right in these proceedings, Your Lordships will look at Exhibit P. 11, intercepted telephone conversations.  Your Lordships will look at the evidence and Your Lordships will see that that evidence was obtained from the RPF secretariat in Kigali, yet none of them accepted to come and testify here.  So far none of them have accepted to testify or cooperate in this particular regard, and that left several issues with regard to that evidence, piece of evidence unsettled.  

Now, My Lords, with the case in issue, the evidence of this witness, My Lords, cannot be said to fall within the reasons advanced by the Trial Chamber to disbelieve alibi witnesses; namely, that those witnesses were related to the Appellant, that they were acquaintances or they knew him in order to suggest that they had a motive to lie.  This witness, My Lords, is a witness of truth.  He is in no way related to him.  In any case, he stated before Your Lordships today that he himself is a victim.  He lost all members of his family within the Rwandese crisis -- within the genocide.

Now, the question I'd ask, My Lords, is that; is there any other evidence already on record that corroborates the witness today?  We submit, My Lords, with due respect, that the evidence exists.  Most of the evidence was placed on record by the Prosecutor himself.  

And, My Lords, Your Lordships will look at the declaration of VK at pages 321A to 316 disclosed by the Prosecutor which is on record in Appellant's appeal book, the French version.  The declaration 
of VL, pages 309A to 304A and 302A to 304A disclosed by the Prosecutor; the declaration of VT, pages 286 to 282A disclosed by the Prosecutor; 254A to 244A, English version disclosed by the Prosecutor; the declaration of VAA, 249A to 248 disclosed by the Prosecutor; the declaration of VAC, 247A to 246 disclosed by the Prosecutor; the declaration of VS, 243A to 246A disclosed by the Prosecutor; the declaration of VZ, My Lords, which we urge Your Lordships -- we have been before Your Lordships when we asked for additional evidence to consider this testimony of this particular witness. 

In the Trial Chamber below we filed a motion asking that -- because that individual was present in the church of Musha, recorded the events on a day-to-day basis, met with the refugees, talked to the assailants, we suggested and filed the motion that his statement should be admitted, also at least be considered.  The Trial Chamber said that that statement alone could not in any manner whatsoever assist them in doing justice in this case.  

My Lords, upon hearing the statement of this witness, we submit, My Lords, that 

Your Lordships should look at that statement again.  Now, that statement is corroborated in many respects, that the house of his was searched, that they looked for particular communication equipment, that on the 8th of April 1994 there were already hostilities in Ruhengeri, the area that the Appellant resides, that that particular witness talked -- the only civilian personality who came to the scene on the 13th of April was armed, but he came to stop the massacres.  He came to tell the people not to steal the property of these people or to harm this witness, VZ, and others who were on the spot.  

And, more importantly, My Lords, Your Lordships will look at P2 -- Court document No. 2.  The Court document No. 2 was admitted by the Trial Chamber itself.  That is a report on the memorials and the massacre site prepared by the Rwandese government.  Your Lordships will look at it and see that that particular report talks about two individuals who were covered by corpses, their names are disclosed.  None of them -- none of these two is VA whom the Trial Chamber relied -- on the basis of the fact that she was hidden by corpses and from that location she could see Semanza and what was transpiring.

Your Lordships would also consider the fact that VZ recorded -- he asked a particular individual, a certain Rwigema, to take a census of all the people who were in the church and the localities from which they came, whether they were children, women or men.  

Now, My Lords, Your Lordships will discover that it is said today -- I mean, the judgement now says that it was the Appellant who was conducting this exercise.  The evidence of the witness today, 
My Lords, is further corroborated by none other than General Kwami Anyidoho, who was the second in command to General Dallaire.  My Lords, his account is found in the Appellant's – 
respondent's book -- Respondent's appeal book, that is, the excerpts of Guns over Kigali by 
General Kwami Anyidoho, Deputy Field Commander UNAMIR -- at pages 55A to 52A.  And 

Your Lordships would see the account.  It is very consistent, almost word for word, with several of these witnesses, including a map of Rwanda and the RPF advance.  And the RPF advance started from Ngarama from where the witness said -- and he said that in less than 48 hours an advance of the RPF infiltrators were all in Kigali.  In fact, My Lords, with your permission, My Lords, maybe I should read out some of the excerpts.  The RPF advance -- the horrendous atrocities which had been going on, it cited a response from Major General Paul Kagame of -- 

THE ENGLISH INTERPRETER:
Could counsel slow down please for interpretation, My Lord?

MR. TAKU:
He relayed a message to me.

MR. PRESIDENT:
You are going too fast for the interpreters.

MR. TAKU:
Thank you, My Lord.  

"On 8th of April 1994 at 1600 hours, he relayed a message to me indicating his intention to dispatch a battalion to Kigali to assist government forces in preventing further blood bath by renegade forces, assist government forces renegade forces."  

Now, furthermore, My Lords, the committee -- the force commander asked him not to advance on Kigali since that would only worsen the situation.  He assured General Kagame that UNAMIR was doing everything to prevent an escalation of the crisis.  Of course, as a peacemaker, one does not want to encourage confrontation.  It, however, became clear that the RPF and RGF had joined battle and the whole of RPF battalion at CND had actually engaged the Presidential Guard in a bitter battle in the city.  The area around the headquarters, which was about 400 metres from the CND building, was rapidly dominated by RPF.  General Kagame’s reinforcement, indeed, set off from Mulindi on 
8th April 1994 in the advance on the city of Kigali.  The advance was on three main exits, what the witness said today when they assembled at Gahini: the lead elements moved through the east along the border with Tanzania, the centre exits through Byumba and the western cross through Ruhengeri; the telecoms advanced abreast.  They held down the RGF on the centre and the western fronts wide measure towards moving east.  

My Lords, I will jump to the other because of time.  
They therefore torched a home rapidly on foot towards Kigali through Rwamagana.  Some of the troops in the centre also moved rapidly towards Kigali.  While the advance proceeded on the east front, General Kagame on the 10th April warned UNAMIR to withdraw its troops from Byumba to enable -- carry out retaliatory bombardment.  After the event attempting to stop the RPF for three days, we withdrew our DMZ secretly, mainly Ghanaians from Byumba on 12 April 1994 and they deployed them in Nkumba and Gahini.  RPF immediately carried out bombardment of the Byumba area and succeeded to slash the RGF garrison located there.  

"The advance of the east front progressed extremely fast with only minor opposition," the east front that the witness talked about today.  "It was possible for the first battalion group from the brigade on the eastern front to enter Kigali on the 12th April, only four days after the commencement of the advance over a space of about 75 kilometres.  First, they moved on foot, but they were able to be in Kigali only four days."

My Lords, how different is this from the testimony of this particular witness?  He talked about Rwamagana.  He looked at the map, P2.  The map shows that Rwamagana is in this area, in this particular location.  And, indeed, VN, one of the Prosecution witnesses, testified that he was in Rwamagana at the mission centre on the 10th and that soldiers came into the centre and asked that they were looking for the Interahamwe armed soldiers.  The testimony of witness -- Prosecution Witness VN to this effect is on record.


Now, My Lords, the main tactics used by the RPF throughout the war was infiltration and unsettlement.  They moved in small numbers, mainly during the night and carried out dawn attacks.  The RPF soldiers had a stubborn stamina.  I will stop here, My Lords, to state that this is a version of General Kwami Anyidoho.  

Now, there is on record the account of the opposing army.  The first commander of the Rwandese Armed Forces in Kigali, Witness CM1 -- CYX1 repeated the account about infiltration, especially in the areas of Ruhengeri and Bicumbi and Musha, and that the Appellant called him on the 9th and said that his life was in danger -- from the communal office, and he told him to escape because he had seen the continuous attacks in the area and they were ambushed and killed.  This confirms in many respects, My Lords, the alibi of this particular witness.  

Your Lordships will also see on record, apart from many documents explained by the witness himself, including the reports of -- the report of the rapporteur himself about RPF activities in the area and that of the government forces.  The report of Professor Guichaoua, which talks about RPF advance which confirms exactly the testimony of this particular witness.  And, My Lords, Your Lordships will also see the account of Dr. Ngijo.  Dr. Ngijo was a personal assistant to Dr. Jacques Roger Booh-Booh, 

UN Secretary General special representative in Rwanda.  It is found at page 106A, that's the Respondent's appeal book, which confirms his version.

Your Lordships had an opportunity of witnessing this witness and the reasons for which he came to testify to Your Lordships.  He has no particular reason to lie.  He is a victim himself, My Lords, of the genocide.  He himself has told you to prove this, and he had come here because he was in the area and because he knew that he didn't take part in the crimes.  Had he taken part in the crimes, he would never have been here, My Lords.  

My Lords, we submit that this is the type of witness that this Tribunal has been waiting for far so long.  The reconciliation process in Rwanda must be meaningful, that people like this should come forth, 
My Lords, at this point in time and he says why he said that, that because of the appeal made by President Kagame himself to Rwandese citizens, that any Rwandese citizen who knows the truth and hasn’t come forth to state that truth and -- will be punished, and we all know.  I do not have a copy of the Rwandese penal code, that -- as well as the provisions of the Rwandese penal code, My Lord, it cannot be applied only when the Prosecutor intends to recite evidence and when he intends to favour somebody who was innocent in the genocide in this particular case, My Lord.

To continue, My Lords, the witness has been able to describe the state of Semanza's house, 

Exhibit P95A to F.  He stated that there was a tree in the compound.  Your Lordships will have the opportunity to look at these pictures of Semanza's house.  He knew the location of Semanza's house.  He said he was there.  The Prosecutor has not been able to challenge the fact that they had an infiltrator who was working in Semanza's house, taking care of his cattle, and that he gathered the information that they remained in the area for one week from when they arrived, and that Semanza never came, and that there were heavy infiltrators in the area, and that the roads were cut.  They had laid ambushes and if Semanza were to come to the area, they would have been able to get him.  

And, above all, My Lords, one of the reasons why the alibi wasn’t believed, is because 

Your Lordships heard that if TDR could travel from Musha on the 13th of April to Gitarama, then the Accused could leave that location and come back to commit crimes.  Apart from the fact that we have explained, and I will explain when I have the possibility -- but that is not what the witness said, because the witness said that he lost his -- there was an attack on the 13th of April and that his wife and children were killed and he fled.   Apart from that fact, My Lords, Your Lordships will look at the question of alibi once more and ask yourselves, "What was the reason for this witness's alibi?"  Will Your Lordships say that Semanza remained in the region until -- he left RPF advance on the 18th or the 19th or that he left the region and came back to the region to commit the crimes?  It is not certain which of them; they had a list to choose a -- which will have made their decision reasonable.  It was unreasonable because they neither said that he left the region and came back, nor did they say that he remained in the region.  They didn't say that he didn't come out in one way or another.  

So, My Lords, on the basis of the foregoing, I have no intention to take so much time.  I would ask Your Lordships to believe this witness and to apply, My Lords, the standard that 

Your Lordships have set in Prosecutor v. Blaskic, not on the evidence of this witness alone, because Your Lordships have -- one witness overturn a conviction under the count, or Your Lordships can find that it corroborates other evidence or other aspects of the Defence case or the Prosecution case that the Trial Chamber is subject -- overlooked as we shall prove when we come, that they admitted evidence on their own, even their own exhibit, and completely overlooked them in the assessment of the evidence in this particular case.

On the basis of this, I would urge Your Lordships to give credibility to this particular witness on the basis of your decision, the Tihomir Blaskic, My Lords, acquit him on all the counts, and hold that as to sustain his alibi.  That would be my humble submission, My Lords.

MR. PRESIDENT:
Thank you, Mr. Taku. 

Mr. Stewart.

MR. STEWART:
Thank you, Mr. President, Your Honours.  

My submission will focus on the witness because you are going to hear the appeals and you will be reminded of the trial record and you will be able to place the evidence that you have heard this morning in the context of the whole case.  And in determining whether no reasonable tribunal of fact could have reached a conclusion of guilt based on the evidence before the Trial Chamber, together with the additional evidence submitted during the appeal proceedings, and this Chamber, of course, should bear in mind the whole of the evidence taken in the case, which includes evidence which the Trial Chamber found to be compelling that Semanza was, indeed, on the killing sites, for which he was convicted.  

Our submission is that TDR's evidence can make no difference to the conclusion of guilt reached by the Trial Chamber for three basic reasons.  First, TDR's evidence is pure hearsay, and hearsay of the most tenuous sort at that.  So even if one were to accept his testimony at face value, which, of course, we would submit you should not, it proves nothing.  

Secondly, TDR's testimony about the information he says he got concerning Semanza's movements is inconsistent with the position that the Defence took at trial in relation to Semanza's alibi.  So what would the Trial Chamber have done with this contradictory account?  In my submission, it doesn't make a difference to the Trial Chamber's conclusion.  

The third reason that you should not accept this evidence, particularly take it at face value, is that it is incredible evidence.  On the core issues, it is unbelievable, and I will explain in a moment why I say that.  I will also say, and I am not going to say anything horrible about this, but on this last issue, there were a number of points that I would like to have raised with the witness.  We don't accept that he was ever commanded by an instigator.  We don't accept that his direct superior officer was the person he identified in his statement.  We don't accept that at all.  There are some other areas that I would like to question him about, but I did try to focus on the critical issues and I hope that that will be sufficient to support my point.  On the first two issues the evidence is there clearly.

Now, this Chamber allowed the evidence to be heard partly on the basis of a concession I accept made by the Prosecution, essentially that it was believed it could have affected the verdict.  So it was relevant, on its face it was credible and it could have had an impact on the verdict and you applied the entirely appropriate test, but in doing so you recognised that this hearing would answer the concerns that the Prosecution had about the credibility of the evidence.  So the primary purpose of this hearing is to deal with the credibility of the evidence.  And in my submission, all of the issues are open on that point on what weight you should give this evidence.  Now, we are relying upon the cross-examination of the witness and the arguments that I am going to make now plus other matters that are already on the record, and we have not sought to lead rebuttal evidence at this stage.  


Why should the evidence of TDR be rejected?  My first point is that it is hearsay that proves nothing.  The witness didn't even know what Semanza looked like; he admitted that in cross-examination.  He claims to have sat in one place as a communications or intelligence officer and not to have moved around.  He was not an eyewitness to what happened at Musha church.  He was not an eyewitness to what happened at Mwulire.  It would appear from what he was saying that he is not an eyewitness to practically everything he relates in his testimony and in his declaration.  His sources of evidence that he has identified are a cattle herdsman who was supposed to be an infiltrator, but he was apparently innocent of any information that his master had fled following an attack on his house on 
the 8th of April, and two policemen, as I understand it, were captured.  He claimed that Semanza had gone to Kigali.

My submission is that that is hearsay of the most tenuous sort.  Now, hearsay we know is admissible in our proceedings, but certainly in my experience, Trial Chambers tend to take a very cautious approach to it and I would submit that so does and should this Chamber.  Is this the sort of evidence that can serve to overturn a conviction based on the record thisTrial Chamber had?  In my submission, it is not.  It is the rankest, the most tenuous hearsay.  

My point about the inconsistency of the picture, if you will, I think has been understood by the Chamber and I don't wish to belabour it.  What I am trying to emphasise is the predicament, if you will, of a Trial Chamber faced with this sort of evidence -- an Accused who claims that he ran away from his house because it was attacked, and ended up selling potatoes well away from the front lines and denied being involved in any of the killings -- and he wants witnesses to support his account, witnesses who, in the end, the Trial Chamber have found were tainted by bias, who exaggerated their evidence and were inconsistent.  

Then you have this man who comes in and attempts, in my submission, to give quite a different picture.  Now, it is more than just a report on information he is receiving as someone who is infiltrated to do damage to someone like Semanza.  He is trying to explain that Semanza wasn't there because he was involved with the interim government in Kigali.  That is just completely inconsistent.  It's a different alibi, if you will, that’s being presented, albeit, in a hearsay fashion.  So what is the Tribunal, in fact, to do with that?  How could it ultimately affect the outcome of the case when you consider the evidence that the Trial Chamber had before it from witnesses the Trial Chamber found to be credible people who had lived through real events and who were telling them the truth? 

Let me come then to the final point, that is, that the witness is not worthy of belief.  Now, the most important submission that I can make to you on this issue relates to the series of omissions and inconsistencies that I attempted to highlight at the beginning of my cross-examination after we had authenticated, if you will, the witness's statement which is now a protected Exhibit 3.  For the first time, he says that his mission was to infiltrate Kigali town.  When you examine his statement, you will not find any mention of that at all.  The mission he described in the statement was to avoid combat, perform a reconnaissance, cut automobile communication routes and kill Semanza.  Nowhere does he mention that his mission was to secure places for the placement of mortars to shell Camp Kanombe.  It's not in his statement.  In his statement he says that they did attack elements of the Muvumba battalion at Musha, and here he says they couldn't because they were too strong, if I understood it correctly.  He never mentioned going to see a priest at Musha about guns and communications equipment in his statement.  He never mentioned surrounding the compound, replacing people at a position in the house or above the house or around the house to see whether Semanza might come home.  And his answer in cross-examination about the roadblocks story isn't clear at all.  He has not confirmed that there was a roadblock, as I recollect his answer in 

cross-examination, and he has never really answered my question about whether he had abandoned that story, and in his statement he has an account about members of his group disguising themselves as Interahamwe and manning a roadblock on a main road near Semanza's house for a week.  It is just incredible in the circumstances that obtained at that time, that he could pull that off.  They would have lasted an hour if they were lucky, I would submit to you.  There in the middle of hostile territory, there are Interahamwe already killing people.  Even in his own statement he says that one of the people with him had already lost his family, and they are close to Camp Kanombe, one of the strongest positions of the government forces.  It is just incredible that he would have been able to mount a roadblock in the way that he claims in a statement.  

Now, why has he not made the claim in his examination-in-chief?  Perhaps because he realises just how ludicrous his position is.  He has changed his story and, in my submission, he becomes a completely untrustworthy witness whose evidence can count for nothing in these appeal proceedings.  

I did put to him the impossibility of covering the ground that he claims to have covered, and I hope that in the time I had it was simply not possible to put a map before him.  I do have a map here and there is a map that is part of the trial record, I think it is Exhibit P2, and we did identify places on the record.  So you will see that whether you take a statement or whether you take his testimony, he has to have moved from Ngarama east to some place near Gabiro and then south towards Gahini.  He admits that we are dealing with troops who are on foot -- in that initial part of the campaign between 1,500 and 2,000 men -- and he admits that the terrain was mountainous.  So I would submit to you that -- when you consider the evidence that they had to get to Gahini, behind an enemy in retreat, 
150 men had to get across the lake and had to cover the ground to get to Musha by April the 8th, it's barely a day more after the recommencement of hostilities, I would submit that it's simply a physical impossibility.  

Now, the evidence was, as I recollect it, it was accepted by the Trial Chamber here that the RPF got into Gikoro and Bicumbi 10 days later than the witness is claiming, somewhere around the 18th and 19th.  It would be obvious that we do dispute that this man was ever part of a mission such as he describes, and I did try to raise some issues with him that would have a bearing on a possible bias or interest that he might have in becoming a witness, and I would submit that his answers are not satisfactory.  He may have told you that he was in prison because he didn't have papers.  However, he has not answered forthrightly, in my submission, the question about his status or the status of his refugee claim and I almost pointed it out to him, Mr. President, but it's part of the record of these proceedings.  The application which my friend made included background information about the witness, which clearly indicates that his status as a refugee had been rejected, but he simply wouldn't answer that question in my submission.  And he claims to have heard about the judgement when sitting in a bar saying that he knew the truth and that somehow or other the Defence reached him, and he accepts that he was out of work and that he needed medical attention, if I remember his response to my question accurately, and yet he denies that he thought becoming a witness would in any way assist him.  

There are some other points that could be made about his credibility, but I submit that those are the key ones.  He has given you an account of his mission and his behaviour which in inconsistent with his testimony.  This is a man who admitted that he speaks French and would therefore have been capable of reading his statement over in the language in which it was taken down, and yet he simply dismisses as omissions and inconsistencies as the fault of the Defence investigator.  In my submission, that's an inadequate explanation in these proceedings, knowing as he must have known how important this statement was because the issues were refined.  When you look at his statement, there are only two massacre sites he mentions, Musha and Mwulire.  Those are the only two that the Trial Chamber retained against Semanza, and it is clear, in my submission, that this statement is designed to cover those two areas.  So, in conclusion, you have nothing but the rankest hearsay, that he moved in time and place from the events.  We don't even have the identity of most of the informants.  So how that evidence could support any sort of alibi or have any impact on the outcome of this appeal, I submit, is beyond understanding.

Secondly, the picture that the witness attempts to paint is inconsistent with the picture the Defence attempts to paint and, therefore, will only cause more confusion, and it did undermine the alibi defence, in my submission, if the Trial Chamber had heard it.  And, finally, this witness is just not worthy of belief by you.  He has been inconsistent.  What he tells you is in and of itself as a matter of common sense incredible, and I would ask you to reject his evidence.  
The onus at this stage is on my friend.  And I would submit that he has failed to demonstrate that the evidence of TDR should make any difference to the Trial Chamber's conclusion of guilt or to your conclusion with respect to the appeal.  I appreciate that you’ll hold those submissions for consideration once you have considered all of the issues that would be argued in the appeal, but those are my submissions to you with respect to Rule 115 evidence that you have heard this morning; it is simply of no value. 

MR. PRESIDENT:
Thank you, Mr. Stewart.  We don't know if my distinguished colleagues wish to ask questions.  No. Then -- Judge Pocar. 

JUDGE POCAR:
Just one factual point which I am not fully clear, maybe I did not get exactly what was said.  I heard now the Prosecution saying the statement was first originally taken in French.  I think I heard at the beginning of the examination of the witness that the original was taken in Kinyarwanda.  Can I be assured of the original -- what the original statement is because I have seen only a draft translation into English?  May I perhaps have a clarification in this regard?  

MR. STEWART:
I was going on what the witness said, Your Honour.  He said that he gave the statement in Kinyarwanda, but it was taken down in French, and before that I had elicited from him that he spoke Kinyarwanda, French and Swahili.  And the only statement that I have ever seen is a French version. It was part of the original application before you and it is what the witness confirmed, at least a copy of it is what the witness confirmed to be his statement given on the 29th of May 2003, two weeks after the trial judgement. 

JUDGE POCAR:
Okay.  Thank you.  And then another question on the law in order to be sure what the position of the Prosecution is as to the credibility -- the requirement of credibility of the witness.  Is that your position, Mr. Stewart, that Rule 115 of the Rules when it sets the requirement of credibility for the admission of additional evidence on appeal means that this requirement is simply a requirement "On its face of the evidence and that the credibility test has to be carried out during after the examination of the witness?"  Is that -- did I get correctly your position? 

MR. STEWART:
Yes, you have my position exactly correctly, and I base it upon the judgement of the ICTY Appeals Chamber in Kupreskic, and I can just refer you to paragraph 63, 70 and 76.  So there is a recognition that the evidence has not been tested by cross-examination and the admissibility threshold is very low with respect to credibility, and the real test of credibility is in cross-examination and it is at the end of the proceeding that the Chamber is in a position to weigh the evidence in the context of the whole case.

JUDGE POCAR:
Thank you very much for the clarification.  

MR. PRESIDENT:


Judge Shahabuddeen, please.


JUDGE SHAHABUDDEEN:
Mr. Taku, there was evidence of an investigator having visited the witness.  Do you recall that portion of evidence? 

MR. TAKU:
An investigator having visited the witness, My Lord? 

JUDGE SHAHABUDDEEN:
Yes.  Perhaps I should have asked the witness this question.  But I ask you, what is your understanding that the investigator came, from which side? 

MR. TAKU:
My Lord, for the purpose of the statement, we have an investigator who recorded the statement, but when he himself at the end of the case -- talks about the investigator, I think he was referring to the Rwandese authorities.

JUDGE SHAHABUDDEEN:
The Rwandan authorities?

MR. TAKU:
Yes, My Lord.

JUDGE SHAHABUDDEEN:
Not from the Defence?

MR. TAKU:
Not from the Defence.

JUDGE SHAHABUDDEEN:
I see.  Could I ask one other question?  There was evidence about a cowboy having given some information to the witness.  Does the evidence totally exclude the possibility that this cowboy was effectively a double agent, that he may have been also interested in protecting Semanza?

MR. TAKU:
Well, he said that he was one of the infiltrators.  He came to work for some other -- even before the crash of the presidential plane, he came for that particular reason to infiltrate  as an infiltrator.  In fact, he was not just -- he was a cowboy.  That was his function, but he was one of the infiltrators, if you will; he was one of the agents of the RPF.

MR. PRESIDENT:
Very good.  Thank you. 

MR. STEWART:
Mr. President, may I please.

MR. PRESIDENT:
Yes, Mr. Stewart.

MR. STEWART:
I just hope -- I just didn't want to leave his Honour Judge Shahabuddeen in any doubt, and I think mister-- Chief Taku and I agreed on this.  My question about an investigator was directed to the Defence investigator and I submit the witness understood that, and it is true, later on, he did confirm about the lack of cooperation of the Rwandan authorities, but there is no reference to a Rwandan investigator, at least the Rwandan government investigator in the testimony at all. 

MR. TAKU:
With your kind permission, My Lord, he did talk about his safety, about the Rwandese authorities, about the Interahamwe.  I mean, when he was given the chance, I told him -- "Have you anything to tell Your Lordships?"  I placed that on the record.  It was not in answer to a question, but he placed on the record.  And if my colleague had wanted to pursue that, he would have done so.

JUDGE SHAHABUDDEEN:
Chief Taku, I only wanted your understanding of the evidence.  You have given me.  Thank you.

MR. PRESIDENT:
Thank you, Chief Taku.  Thank you, Mr. Stewart.  The evidentiary hearing has now concluded and we will adjourn.  We will reconvene at 1500 hours, this afternoon, for the opening of the Prosecution appeal in the case of Prosecutor v. Semanza.  
So we will now adjourn and I thank you all for your participation in these proceedings. 


(Court recessed at 1305H)
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1500H
MR. PRESIDENT:
Would the Court come to order?  Good afternoon, and welcome back.  I would like to begin our sessions this afternoon by again asking the registrar to call the case that we are hearing for the record.  

Registrar, please. 

MR. ORTEGA:
Yes, Mr. President.  The Appeals Chamber of the International Tribunal for Rwanda, composed of Judges Theodor Meron, presiding, Mohamed Shahabuddeen, Mehmet Güney, Fausto Pocar and Inés Weinberg de Roca, is sitting this afternoon, the 13th of December 2004, Monday, in the matter of the Prosecutor versus Laurent Semanza, case No. ICTR-97-20-A.  Thank you. 

MR. PRESIDENT:
Thank you, Mr. Registrar.  This morning, we heard evidentiary testimony and arguments concerning that testimony.  Now that the evidentiary matters are completed, we will begin with the Prosecution's appeal.  For the record, let's again enter the appearances of the parties.  First to the Defence.  

Defence. 

MR. TAKU:
May it please Your Lordship, Chief Taku for the Appellant.  With me today, My Lord, is my legal assistant, Mr. Joseph Mushyandi.

MR. PRESIDENT:
Thank you, Chief Taku.  

Now for the Prosecution, the appearances, please.  Would you identify yourself for the proper record, please?

MS. REICHMAN:
Amanda Reichman, with Neville Weston for the Prosecution, assisted by Abdoulaye Seye.  Also present in the court is James Stewart and three interns, Mr. President.

MR. PRESIDENT:
Thank you, Ms. Reichman.  I would now like to explain how we are going to proceed during this hearing.  Again, the case on our agenda is Laurent Semanza against the Prosecutor.  

The Trial Chamber convicted Mr. Semanza on one count of complicity in genocide, one count of aiding and abetting extermination as a crime against humanity, one count of rape as a crime against humanity, one count of torture as a crime against humanity, and two counts of murder as a crime against humanity.  
The Trial Chamber acquitted Mr. Semanza of genocide, Count 1, of direct and public incitement to genocide, Count 2, of murder, persecution and rape as crimes against humanity, Counts 4, 6 and 8, and of serious violations of Article 3 common to the Geneva Conventions and of Additional Protocol II under Article 4(A) of the Statute, Counts 7, 9 and 13.  

The Trial Chamber sentenced him to 24 years and six months' imprisonment, after granting a 
six-month reduction for pre-trial violations of the Appellant's rights.  

Before giving the floor to the parties, I will summarise the grounds of appeal presented by the parties in their written submissions.  I will start with the Prosecution grounds since we will begin with the Prosecution's appeal in the afternoon.  

The Prosecution has appealed from the Trial Chamber judgement on five grounds.  The Prosecution's first ground of appeal includes a number of arguments related to the charge of commission of genocide.  The Prosecution contends that the Trial Chamber erred by legally qualifying the Appellant's participation in the massacres as aiding and abetting genocide rather than commission, in the sense of joint criminal enterprise.  The Prosecution also submits that the application of defects to the correct legal qualification should have led the Trial Chamber to conclude that Semanza committed genocide and that the correct qualification should result in an increase of the Appellant's sentence.  

The Prosecution presents its second ground of appeal as an alternative to the first.  If the first ground of appeal is unsuccessful, the Prosecution contends that Mr. Semanza should at least have been convicted of ordering the killing of Tutsis in the genocide at Musha church.  The Prosecution argues that the Trial Chamber erred in its assessment of the relationship between ordering under Article 6.1 of the Statute and superior responsibility under Article 6.3 of the Statute.  

The Prosecution has indicated that it is not proceeding with its third ground of appeal which relates to whether complicity in Article 2.3(e) overlaps with forms of accomplice liability in Article 6.1 and whether the mental element for both aiding and abetting genocide pursuant to Article 6.1 and complicity in genocide pursuant to Article 2 (iii)(e) is knowledge.  

The Prosecution's fourth ground of appeal concerns the Trial Chamber's acquittal of the Appellant for serious violation of common Article 3 and Additional Protocol II under Article 4(a) of the Statute, Counts 7 and 13 of the indictment.  The Prosecution contends that this acquittal is contrary to the Tribunal's settled jurisprudence. 

Finally, in its fifth ground of appeal, the Prosecution submits that the Trial Chamber committed four distinct errors in determining the sentence and that these errors resulted in an inadequate sentence. 

After hearing the Prosecution's submissions, we will hear the appeal from the Defence.  The Defence appeal will not begin until tomorrow, but I will briefly summarise the grounds of appeal, which are numerous, now. 

The Defence has stated 22 grounds of appeal.  First, the Defence argues that the Trial Chamber exhibited bias against the Accused throughout the trial, thereby violating several provisions of the Statute and Rule 14 of the Rules of Procedure and Evidence.  In these contentions, which encompass grounds 1, 5, 6, 8 and 21 of his appeal, the Appellant asserts that the integrity of the proceedings was undermined, that the entire judgement was unreasonable, and that it ought to be quashed, and the Appellant acquitted. 

In grounds 2 and 3, the Defence submits arguments relating to the indictment in its amendments.  It contends that the indictment and initial appearance were flawed upon service in Cameroon and that the Prosecution's initial disclosure did not conform to the Rules of Procedure and Evidence.  It also submits that the indictment was not properly amended by the Prosecution. 

The Defence contends, in ground 4 of its appeal, that the Appellant raised an alibi defence that showed he could not have committed the crimes for which he was convicted.  The Appellant seeks issue with the Trial Chamber's treatment of his alibi defence and of the evidence presented in support of that defence. 

The Appellant argues in grounds 9 and 17 that the Trial Chamber erred in taking judicial notice of a number of facts.  He challenges the manner in which the Prosecution's motion for judicial notice was raised, the nature of the defect that the Trial Chamber judicially noticed, and the grounds for the Chamber's decision.  

The Defence also advances a number of arguments concerning the evidence in the case.  In 
grounds 10, 11 and 15, the Appellant contends that the Trial Chamber unreasonably ignored contradictions or deficiencies in the evidence concerning the identification of the Accused for the events at Musha church.  In grounds 12, 14 and 16, it submits that a series of findings by the 
Trial Chamber are not supported by the evidence in the record and that the Trial Chamber ignored evidence that was favourable to the Defence.  And in ground 13, it submits that no reasonable tribunal would have found as the Trial Chamber did in paragraphs 46 to 61 of the trial judgement and yet convict him on Counts 11 and 12. 
Finally, the Appellant argues in ground 15 that in evaluating certain evidence, the Trial Chamber unreasonably held the Appellant, who had no official position, to have control over the Interahamwe. 

Turning to expert evidence, the Defence argues in ground 19 that the Trial Chamber erred in crediting the testimony of one of the expert witnesses concerning the Appellant's alleged influence and reputation.  And in ground 20, the Appellant submits that he was impermissibly charged on cumulative grounds.  

The Appellant's final set of contentions, all embodied in ground 20 of his appeal, relate to his sentence.  The Defence argues again that his convictions were impermissibly cumulative, that the Trial Chamber did not afford sufficient consideration to the pre-trial violations of the Appellant's rights, that other indictments of other individuals undermined the case against the Appellant, that the Trial Chamber afforded too little weight to mitigating factors and too much weight to aggravating considerations, that sanctionable conduct went unnoted and unaccounted for, and that the Rwandan sentencing laws were not properly considered. 

I would now like to remind the parties about the criteria applicable to errors of fact or law alleged on appeal.  As the Appeals Chamber has pointed out many times, the appeal is not an occasion for the parties to repeat their case.  This is not a de novo trial.  On appeal, the parties must limit their arguments to the questions that fall within the framework of Article 25 of the Tribunal's Statute.  In general, the Appeals Chamber does not hear any arguments but those founded on errors of law that allegedly would invalidate the judgement.  Only exceptionally may a party raise a question of general interest for the case law of the Tribunal.  As to errors of fact, only those that would have caused a miscarriage of justice will be considered. 

As the parties should be well aware, the Appeals Chamber requires the Appellant, who alleges errors of fact, to demonstrate that no reasonable trier of fact could have reached the conclusion being challenged and that the error of fact is of such gravity as to produce a miscarriage of justice.  I would also ask the parties to be precise and clear in their presentations of the grounds of appeal and their responses and replies.  

Let me now outline the precise order in which we will hear the arguments.  This is the order set out in our scheduling order.  We will first hear the Prosecution's appeal.  The counsel for the Prosecution will present arguments for up to two hours this afternoon.  We will then break for the day.  When we resume tomorrow morning, the Defence will be afforded up to two hours to respond, followed by up to 30 minutes of reply by the Prosecution.  

The Defence will then present its appeal.  It will be allotted up to 2 hours and 30 minutes, which will be interrupted by one hour and 30 minutes' pause.  The Prosecution will then have one hour and 30 minutes to respond.  We will break for the day and resume Wednesday morning, at which time the Prosecution will continue its response for up to one hour.  The Defence, after a pause, will be permitted up to 30 minutes to reply, and then we will hear from Mr. Semanza, if he wishes to address the Chamber. 

I take it there are no questions about this schedule I have outlined, and we will now begin with the Prosecution's case.  

Miss Reichman, I call on you. 

MS. REICHMAN:
Thank you, Mr. President and Your Honours.  The Prosecution appeal is based entirely on the Trial Chamber's legal characterisation of its own factual findings.  There is no challenge to the factual findings.  

We will be arguing three grounds of appeal today.  I will argue the ground relating to ordering, and my colleague Neville Weston will argue the grounds as to cumulative conviction and sentencing.  I would like to address Your Honours briefly on the question of joint criminal enterprise after I have addressed you in our argument on ordering. 

Semanza was convicted of aiding and abetting in the crimes of genocide, extermination and murder.  An aider and abettor is someone who assisted, encourages or supports the commission of a crime.  The facts found by the Trial Chamber include the following finding with regards to the massacre at Musha hill -- Musha church, I beg your pardon.  I quote the very words used by the Trial Chamber:  "The Accused ordered the Hutu refugees to separate from the Tutsi refugees.  The Tutsis were then executed on directions from the Accused." 

The chronology of events found to have taken place at Musha church and following that at Mwulire hill, shows a deliberate course of action on the part of Semanza.  These are the facts I would ask Your Honours to bear in mind as I go through my arguments.  

Very briefly what happened at Musha church.  The 7th of April, a large number of civilian refugees started gathering at the church, predominantly Tutsi, to seek shelter there.  On the 8th or the 9th of April, Semanza, with others, including Bisengimana, arrived at the church to assist the situation.  He was heard to say to Bisengimana, "We have to burn the church to kill the refugees inside."  He expressed an intention to kill the refugees.  

On the 13th of April, the attack started against Musha church.  In the morning, the Accused Semanza and Bisengimana gathered local Interahamwe from the local secteur in Musha and brought them to the church, together with soldiers and gendarmes.  The attack on the church persisted.  At one point the refugees were ordered to leave the church, and outside the church Semanza ordered the Hutus and Tutsis to separate and then directed the attackers to kill the Tutsi.  He went even further.  He directed -- he looked himself amongst the Hutu to see if there were any Tutsi hiding there and had those people killed as well.  This was all established by the Trial Chamber in its factual findings. 

The attack on the church continued, and by the end of the day, hundreds of people were dead.  It's not clear in the light of these findings how the Trial Chamber can reasonably conclude that the principal point of contention was whether the Accused or the Interahamwe under his direction participated in the attack, especially in the light that the Chamber found --

MR. PRESIDENT:
Excuse me, Miss Reichman, may I ask you, just for a technical reason, just to wait for a second?  We have some technological problems.  

Could you just say a word?

MS. REICHMAN:
Yes, Mr. President.

MR. PRESIDENT:
That was a perfectly chosen word.  Thank you so much. 

MS. REICHMAN:
Thank you.  To pick up where I was arguing before, the Chamber found beyond a reasonable doubt that Tutsi civilians were killed at Musha church, as alleged at paragraph 311 of the indictment, and then found beyond reasonable doubt that the Accused participated in the attack by gathering Interahamwe to take part in an attack and by directing the assailants to kill Tutsi refugees. These were the findings on the mens rea of Semanza, and I will quote at paragraph 429 of the judgement.  "In addition to having knowledge of the genocidal intent of the principal perpetrators… the Chamber finds that the Accused possessed an independent intent to destroy the Tutsi ethnical group, as such.  The trial record provides clear and unequivocal evidence of the Accused's genocidal intent at the time of the massacre at Musha church." 

Then they go on.  "The Chamber has inferred the Accused's specific intent to aid and abet in the commission of genocide… “  “In addition, the Accused's specific intent to destroy the Tutsi group as such is reflected by the fact that he instructed soldiers to separate Hutu from Tutsi, who were then killed." 

In their conclusory paragraph, the Trial Chamber said, "The Accused, through substantial assistance, aided and abetted in committing acts of genocide.  By reason of his acts of genocide, coupled with specific intent, the Chamber finds the Accused aided and abetted."  

Your Honour, so far I have -- I'm going to look only at the facts on Musha church, but I would like to come back at the conclusion of this argument and address you very briefly on the facts of Mwulire hill as well. 

It's crucial to remember that the Trial Chamber found Semanza to be a man of considerable influence and standing in his community.  The community encompassed the two communes where these attacks happened, Gikoro and Bicumbi.  The facts they relied on were, for instance, that he had been the bourgmestre of Bicumbi commune for over 20 years, finishing in the year just before the genocide started, 1993, and was in fact regarded by many members of the community to still be the bourgmestre at the time of the genocide.  He had considerable wealth.  He had done many acts in the community that people recorded as favourable, and he was perceived to have a close connection with the president, Habyarimana. 

It's difficult to understand, with such findings, the Trial Chamber was reluctant to give Semanza his full degree of criminal liability.  Our explanation now has -- relies on the fact that the Trial Chamber erred by importing the requirement of a superior-subordinate relationship under Article 6.3 into the test for ordering under Article 6.1, and this is mainly what I'm going to address Your Honours on today.  The ground relating to ordering, as I've said, derives from the facts found by the Trial Chamber in relation to Musha Church only but I will extend this argument into Mwulire church.  

It's our submission that the Trial Chamber's main error in not finding Semanza guilty of ordering is confusing 6.1 with 6.3.  How it did this is by finding that for an accused to be guilty of ordering, he must have a superior-subordinate relationship with those being ordered, and they provide a definition.  The Trial Chamber provides a definition of the actus reus of ordering in paragraph 382 as follows.  "Ordering refers to the situation when an individual has a position of authority and uses that authority to order and thus compel another individual who's subject to that authority to commit a crime.  Criminal responsibility for ordering the commission of a crime under the Statute implies the existence of a superior-subordinate relationship between the individual who gives the order and the one who executes it.” 

Now, the confusion comes out very clearly in paragraph -- in the line of paragraphs where the Trial Chamber spells out its link, its definition and its exclusion of 6.3 and then very briefly links this with ordering, and the paragraphs are 4110 -- sorry, 410 to 419 of the judgement.  And what the Trial Chamber does at the end of this section is to conclude, quite simply, after finding that there was no superior-subordinate relationship between Semanza and any of the other people who were present on the scene, Interahamwe, the gendarmerie, civilians, the police, the army, by finding there was no effective control over these people, they then simply go on to say that because there was no 

superior-subordinate relationship, he could not be guilty of ordering the attacks on the refugees at Musha church.  

Now, what the Trial Chamber does for its definition of ordering is to rely on three decisions that come out of the Trial Chambers, the line of decisions that come out of the Trial Chambers in the ICTR.  The decisions are Akayesu, Rutaganda and Bagilishema.  And this is what they said.  Akayesu, said at 483, “Ordering implies a superior-subordinate relationship between the person giving the order and the one executing it.  In other words, the person in a position of authority uses it to convince another to commit an offence.  In certain legal systems, including that of Rwanda, ordering is a form of complicity through instructions given to the direct perpetrator of the offence.  Regarding the position of authority – “
THE ENGLISH INTERPRETER:
Mr. President, we're sorry for the interruption but the interpreters are appealing to counsel for the Prosecution to slow down, please, for proper interpretation.  We are sorry for the interruption.

MR. PRESIDENT:
You have been admonished by the interpreters.

MS. REICHMAN:
I beg your pardon.  I will repeat that quotation, Your Honours.  I apologise.  
Akayesu, 483.  "Ordering implies a superior-subordinate relationship between the person giving the order and the one executing it.  In other words, the person in a position of authority uses it to convince another to commit an offence."  Then how the Trial Chamber in Akayesu finishes this quote is by saying, "Regarding the position of authority, the Chamber considers that sometimes it can be just a question of fact.”  

Rutaganda, at paragraph 39, said the following:  "In the opinion of the Chamber, ordering, which is a third form of participation, implies a superior-subordinate relationship between the person giving the order and the one executing it, with the person in a position of authority using such position to persuade another to commit an offence." 

Now it's interesting that Bagilishema, which also talks about ordering, doesn't use the word superior‑subordinate at all, but says simply, "The principle of criminal responsibility applies also to an individual who is in a position of authority and who uses his or her authority to order and thus compel a person subject to that authority to commit a crime." 

Akayesu was followed by the Trial Chamber in Blaskic, in the ICTY, but that's the only ICTY judgement that brings out this principle in any way.  What we will show, in fact, is that the following of this line of decisions for the principle that 6.3 and 6.1 should be confused in this way is erroneous because this isn't in fact how any of these decisions were decided. 

Akayesu was charged under both 6.1 and 6.3, but the Trial Chamber didn't proceed with liability under 6.3, saying it wasn't proper, wasn't properly charged in the indictment.  What happened was that Akayesu was convicted under 6.1 for having ordered particular crimes, amongst other things, and in so doing the Trial Chamber did not apply the legal argument applied above.  But if one goes back to the legal argument, it doesn't say what the Trial Chamber is saying it says.  It really ends up, the paragraph I read from Akayesu, saying that all that is necessary is authority, and this is in fact what all the cases say.  So for sake of brevity, I won't go into the other arguments on Rutaganda and Bagilishema, since basically they did not -- they qualified their statement of superior-subordinate relationship.  In effect, what we would say is that it could be there, it's possible, but it's certainly not necessary for ordering. 

A possible definition of ordering that we would like to present has two main elements to it, I would submit, Your Honours.  The first one, and this is to do with the actus reus of the crime of ordering, the first -- or the mode of ordering, I beg your pardon.  The actus reus of the crime was performed by another or others than the Accused and the perpetrators or the actors acted in execution of the Accused's order.  The nexus between the Accused and those who materially or physically performed the acts would require a simple kind of authority, an influential position or status, that would impel them to act on what he did and what he said, nothing more.  And it could be inferred from the circumstances, nothing needs to be proved.  The facts would speak for themselves, we would submit. 

Now, this kind of definition arises from quite another line of cases, also Trial Chamber judgements in the ICTY, and I'm going to mention briefly three of them.  There has been at least one other, and the three I'm mentioning are Kordic, Krstic and Stakic.  

In Kordic, the following was said with regard to the requirement for a formal superior-subordinate relationship.  "The Trial Chamber is of the view that no formal superior-subordinate relationship is required for a finding of ordering, so long as it is demonstrated that the Accused possessed the authority to order."

In Krstic, there was a brief definition of ordering, and they said it entails a person in position of authority, using that position to convince another to commit an offence.  And in Stakic, the 

Trial Chamber found, at paragraph 445, it considers ordering to refer to a person in a position of authority using that position to convince another to commit an offence.  The person ordering must have the required mens rea for the crime with which he is charged and must have been aware of the substantial likelihood that the crime committed -- the consequence in ordering when executing or otherwise furthering the implementation of the order.
MR. PRESIDENT:
That I ask you, Miss Reichman, in the continuation of your argument, when you mentioned jurisprudence of the ICTY and our decisions, please indicate whether you speak of the trial court or the appeals court.

MS. REICHMAN:
I apologise, Mr. President.  I believe these were Trial Chamber decisions.

MR. PRESIDENT:
So I understood, but I would like you to, from now on, to make it clear that you are speaking of decisions. 

MS. REICHMAN:
I certainly will, Mr. President.  These were all --

MR. PRESIDENT:
When you mention Blaskic, for example, or Krstic , these cases have passed through the entire process and it would be good if you could be more precise.
MS. REICHMAN:
To clarify that point, certainly, Mr. President, these have all been Trial Chamber judgements.

MR. PRESIDENT:
Thank you. 

MS. REICHMAN:
The Trial Chamber found Semanza guilty for aiding and abetting in genocide, murder and extermination, and paragraphs 384 to 385 of the judgement spell out the Trial Chamber's findings on aiding and abetting.  And inherent to this mode of liability are notions such as assisting and encouraging, both of which at least are terms used by the Trial Chamber to characterize Semanza's actions.  This is summarised in paragraph 385, where the Trial Chamber says that "Aiding and abetting refers to all acts of assistance that lend encouragement or support to the commission of a crime."  

At this point, Your Honours -- up to now I've been talking only about the actus reus of ordering.  I believe it's now very important to go on to the mens rea and the manner in which the Trial Chamber interpreted and applied the mens rea of both ordering and aiding and abetting.  This was done in paragraphs 387 and 388 of the judgement.  
In paragraph 387, the Trial Chamber set out the mens rea requirements for a principal perpetrator as "An individual who ‘commits’ a crime as a principal perpetrator must possess the requisite mens rea for the underlying crime." 

At paragraph 388, for accomplice liability, the mens rea requirement where the individual acts intentionally, the Trial Chamber said as follows: "… with the awareness that he is influencing or assisting the principal perpetrator to commit the crime.  The accused need not necessarily share the mens rea of the principal perpetrator, the accused must be aware, however, of the essential elements of the principal crime including the mens rea." 

However, at paragraph 428, the Trial Chamber says, and I'm repeating this, Your Honours, with respect, "In addition to having knowledge of the genocidal intent of the principal perpetrators… the Chamber finds that the Accused possessed an independent intent to destroy the Tutsi ethnical group, as such.  The trial record provides clear and unequivocal evidence of the Accused's genocidal intent at the time of the massacres at Musha church."  

And goes on, "The Chamber has inferred the Accused's specific intent to aid and abet in the commission of genocide… “  And in addition, “ …the Accused's specific intent to destroy the Tutsi group, as such, is reflected by the fact that he instructed soldiers to separate Hutu from Tutsi, who were then killed..."  

And then concludes at paragraph 430 that, " …in gathering Interahamwe for the attack on refugees at Musha church, the Accused provided substantial assistance and thereby aided and abetted the principal perpetrators in committing… “ their crimes.  The distinction, Your Honours, we would say between a principal person and an aider and abettor has been set out with reference to the mode of liability in a joint criminal enterprise.  But we would say that it applies here because it shows a difference between a principal perpetrator and an aider and abettor who is not directly involved with the crime.  

The first judgement that I will refer to is the matter -- is an Appeals Chamber judgement of Krnojelac.  There the Appeals Chamber found a clear distinction, that there's a clear distinction between someone who participates as a principal perpetrator there in reference to being part of a joint criminal enterprise and someone who aids and abets in crimes, and they said that the distinction lies in the mens rea of the Accused.  I quote at paragraph 205.  "… the participants may be viewed as 
co-perpetrators of a joint criminal enterprise whose purpose was to commit the crimes in question or as aiders and abettors depending upon whether, as in the first instance, the individual concerned shared the common intent, or, in the second, merely knew of it.”  
Similarly, Your Honours, in Ojdanic, a decision on joint criminal enterprise, at paragraph 20, the Appeals Chamber said, "Insofar as a participant in a joint criminal enterprise shares the purpose of the joint criminal enterprise, as opposed to merely knowing about it, he or she cannot be regarded as a mere aider and abettor to the crime which was contemplated."  

The next decision is Furundzija, also an Appeals Chamber decision, at paragraph 118.

THE ENGLISH INTERPRETER:
Mr. President, could the interpreters respectfully request counsel to read slowly if she is reading out from a text.  Thank you, sir.

MR. PRESIDENT:
I suppose you heard the comment from the interpreters.

MS. REICHMAN:
I apologise to the interpreters.

MR. PRESIDENT:
We must then ask you to -- their rights, too, must be protected.

MS. REICHMAN:
I apologise.  Would they like me to repeat anything, or can I continue where I am? 

MR. PRESIDENT:
Just continue from where you are and simply go slowly.

MS. REICHMAN:
All right.  At paragraph 118 of Furundzija, appeal judgement, the Trial Chamber found that two types of liability for criminal participation appear to have crystallised in international law:  co-perpetrators who participate in a joint criminal enterprise on the one hand and aiders and abettors on the other.  It further stated that to distinguish a co-perpetrator from an aider or abettor, it is crucial to ascertain whether the individual who takes part in the process also partakes of the purpose behind the crime. 

It concluded that to be convicted as a co-perpetrator, the Accused must participate in an integral part of the crime and partake of the purpose behind it, and this is as opposed to an aider and abettor who merely has knowledge of the crime. 

In the recent Appeals Chamber decision of Blaskic, at paragraph 48, quoting Vasiljevic, the 
Appeals Chamber said the following in relation to the actus reus and mens rea of aiding and abetting.  

"1. The aider and abettor carries out the acts specifically directed to assist, encourage or lend moral support to the perpetration of a certain specific crime and the support has a substantial effect upon the perpetration of the crime.  

"2.  In the case of aiding and abetting, the requisite element is knowledge that the acts performed by the aider and abettor assist in the commission of the specific crime of the principal."  

Now, in Blaskic, at paragraph 42, and this is the same judgement, an Appeals Chamber judgement, the Trial Chamber was upheld on its finding that Blaskic was responsible under Article 71 for ordering, despite the fact that he did not directly intend the consequences of his orders.  And again I quote:  "A person who orders an act or omission with the awareness of the substantial likelihood that a crime will be committed in the execution of that order has the requisite mens rea for establishing liability under Article 71 pursuant to ordering.  Ordering with such awareness has to be regarded as accepting that crime."  

Now, Your Honours, if Blaskic was found guilty of ordering on the basis that he could have foreseen that the consequences of his orders could result in the commission of crimes, how much more responsible should Semanza be where he didn't merely foresee the killing of Tutsi at Musha church as the possible or likely consequence of his order?  The killing of Tutsi was Semanza's direct intention.  Semanza caused the killings; he didn't merely assist in them.  He did not merely give moral support.  He was the moral author of these killings.    

Finally, Your Honours, I would like to make a brief reference to our reasons for arguing this point before you today.  We believe that since Semanza was found guilty of aiding and abetting or complicity only in these crimes, he was sentenced on a disproportionally -- to a disproportionally low degree.  This will be dealt with by my colleague, Neville Weston, and we also want to establish that the degree of his participation in the attacks on Musha church was much more severe than that found by the Trial Chamber. 

In its legal conclusion that Semanza was guilty of aiding and abetting in genocide and murder as a crime against humanity and extermination as a crime against humanity, the Trial Chamber's findings should also be extended to what happened in Mwulire hill.  It is very clear, Your Honours, that Mwulire hill was -- and happened in the same course of events as the attack on Musha church.  The attack on Musha church occurred on the 13th of April.  The attack at Mwulire hill occurred on the 18th of April.  

Semanza was clearly found by the Trial Chamber to have specific intent, specific genocidal intent.  He is convicted of complicity only for Mwulire hill.  If he's found guilty as a principal actor, as a principal -- for principal criminal responsibility in relation to Musha, how can his actions, which have severe consequences in relation to the actions of others around him -- and I will spell those out very briefly in a moment -- not similarly be considered as those of a principal perpetrator?  

At Mwulire hill, very briefly, the following happened.  Up to 10,000 refugees sought shelter at the hill on the days leading up to the 18th of April  and the attacks were mainly on Tutsi refugees, sheltering on the hill.  On the morning of the 18th of April, Semanza brought soldiers, Interahamwe and their equipment to the hill, and he himself was armed with a firearm.  These people, Semanza and the others, effectively surrounded the refugees and attacked them, and Semanza himself was seen firing his firearm into a crowd of mostly Tutsi refugees at a football pitch.  The attacks continued until the end of the day, and the hill was left full of corpses.  

The Chamber found beyond a reasonable doubt that the Accused Semanza participated in the killings of the Tutsi refugees at Mwulire hill, but they found no evidence on the record that he organised, executed or directed the attacks.  How otherwise would one, in the light of what I have argued already in relation to Musha church and the findings there, characterise the findings at Mwulire hill?  Our submission on that, Your Honours, is that Semanza should be found at least guilty under genocide for his actions at Mwulire hill and not simply for complicity in genocide. Your Honours, I would like to refer very briefly to our argument on joint criminal enterprise.  We would like to state that we take cognizance of the -- of the decision handed down this morning, the judgement handed down this morning with regard to Ntakirutimana and the fact that joint criminal enterprise has clearly now been established as an accepted mode of liability, not only in the ICTY but in the ICTR.  

We'd like to go further and say that the conduct of Semanza in regard to the attacks in both Musha church and Mwulire hill covered the elements of joint criminal enterprise.  I will not go into these elements, Your Honours, but if one goes through the three -- the three-point objective test for the test of actus reus and in the test for mens rea, the subjective test, we would show that Semanza was, in fact, involved as a principal perpetrator in a joint criminal enterprise.  Our problem, and this stems of course from the decision handed down this morning, is one of notice.  The Defence did not receive notice in the indictment that joint criminal enterprise would be used as a -- would be argued as a mode of liability under Article 6.1.  There is language in the indictment that certainly shows that joint criminal enterprise is available on the facts to the Accused, we believe, sufficiently to have allowed them to prepare their case properly.  And there is very clear mention with regard to all the crimes which are charged in the indictment to common purpose, which is also referred to as a general legal principle on which the Prosecution is seeking the interpretation of the Trial Chamber.  

There was no mention of common purpose, common design, joint criminal enterprise in the pre-trial -- in the Prosecution closing brief, and it was not considered by the Trial Chamber.  With reluctance, Your Honours, we are, on this basis and the basis of the decision this morning, abandoning that ground.  That's the end of my submissions.  Thank you, Your Honour.

MR. PRESIDENT:
I am glad that you are abandoning that theory here because I was really wondering about any substantive reference in light of the indictment or pre-trial briefs or during the trial of giving any notice to the defendant which would enable him seriously to defend against joint criminal enterprise.  And I think that you know from our judgement in Ntakirutimana that the Appeals Chamber will not -- will not easily be persuaded that something which might perhaps hint of an element of joint criminal enterprise would be regarded as being equivalent to proper notice.  So I'm glad that you are not pursuing it.  

Judge Güney. 

JUDGE GÜNEY:
During your submissions, you referred -- you made some references and you said that Semanza was morally responsible for all that happened.  Now, being morally responsible, could that be a basis for criminal responsibility?  I would like to have your view on this point.  Thank you. 

MS. REICHMAN:
Thank you, Your Honour.  The question of raising -- of making that remark at the end of my address, I would not -- I wouldn't base -- I wouldn't attach too much weight to it.  That was not really the basis of my argument.  It was rather, I would say, a way of ending an argument by showing that moral -- when someone is addressing moral support, he was in fact -- what I would really say is that was just a comment; it wasn't a substantial part of my argument. 

JUDGE GÜNEY:
Thank you.

MS. REICHMAN:
Okay.

MR. PRESIDENT:
Please proceed. 

MS. REICHMAN:
That's the end of my submissions. 

MR. PRESIDENT:
I'm terribly sorry, Judge Shahabuddeen.  I'm so sorry.

JUDGE SHAHABUDDEEN:
Ms. Reichman, I was interested in your discourse concerning the exact distinction between ordering and the existence of a subordinate-superior relationship.  Could you please help me by defining that distinction element in a nutshell, if you can? 

MS. REICHMAN:
I will try.  The way that I would argue the rationale for a superior-subordinate relationship is that the Accused is not at all part of the actions that perpetrate the crime.  The Accused is being charged solely -- solely on the basis of his relationship with the actors who actually materially or physically perform the criminal acts.  Now, in ordering, there is a direct nexus.  The Accused is there and has a direct effect in some way, and that's of course the question that Your Honours have to -- have to decide.  He has a direct effect on the acts of the perpetrators.  That is the distinction, too, but that is what makes it so important to keep, in my submission, 6.3 separate from 6.1.  6.3 is to do with someone -- there's a very high threshold for 6.3 because, in effect, someone is being made responsible for the acts of others where they have no direct -- they have no direct link at all and they're only responsible on the basis of this relationship which is raised to what we call effective control and of course leads to consequences that the person could have prevented the acts or is in a position to punish the acts.  And that is a much higher threshold and has to do with rather no connection with the acts, compared to ordering, where there is a direct connection.

JUDGE SHAHABUDDEEN:
Let me test out this proposition on you.  It's not a proposition to which I am in any way wedded, so you are free to dislodge it, if you like.  From what you say, it seems to me that both concepts involve the element of authority.  In one case, the authority is used positively.  You are ordering somebody.  In the other case, the authority is not used.  It is used, as it were, negatively.  What do you say about that proposition? 

MS. REICHMAN:
That's pretty much how I would have spelled it out myself, Your Honour.  I would say that on the one hand we're talking most about an omission in respect to 6.3, and in relation to 6.1, there is a positive act that was clearly done in some way by the Accused, and we are just trying to characterise that act.  There is no act of any kind in that way under 6.3. 

JUDGE SHAHABUDDEEN:
Thank you.  Thank you very much. 

MR. PRESIDENT:
Please proceed.

MS. REICHMAN:
I have no further submissions, Your Honours.  I would like to hand over to my colleague, 

Neville Weston, who will present the rest of our arguments.  
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MR. WESTON: 
Thank you, Mr. President.  If I may address the Court on the fourth ground of Prosecution appeal, namely; the error by the Trial Chamber in failing to convict the Respondent Laurent Semanza of Counts 7 and 13, that being charges or counts laid pursuant to Article 3.  The error which the Prosecution submits has being made by the dissenting Judge, it's only Judge Dolenc, is this; 
His Honour has not applied the law which has been settled since or possibly, as far back the Delalic but certainly as recently as Rutaganda in the Appeal Chamber of this court.  

Now the case was charged with a number of offences.  The Court dissented on this point, it is only Judge Williams, found that there was a nexus between the accused's acts and the armed conflict and there was no question of impermissible multiple convictions servicing, which prevented or prohibited the Court from entering convictions on counts 7 and 13.  It's only Judge Dolenc who dissented and held that there was a proven nexus but was not -- pardon, I will rephrase that, is it only found that the convictions were impermissible. 

THE ENGLISH INTERPRETER:  
Could -- Mr. President, we are sorry for interrupting.  Could Counsel speak closer to his microphone?  The French booth is having difficulties following what he is saying. 

MR. WESTON: 
Certainly, I apologise.  Thank you, Mr. President.  I should also add that His Honour,
Judge Ostrovosky, held that there was the element of a nexus with an armed conflict that wasn't made out and he acquitted the Accused on that basis.  His Honour did not need to go and consider the additional basis of whether there was a question of impermissible multiple convictions or cumulative convictions, I should say.  Nonetheless, the majority held that there a nexus made out. The only question which this Court must now consider is whether there were impermissible cumulative convictions.  The relevant law was set out by the Appeals Chamber of the ICTY, in Cheravic at paragraph 412.  The majority held that the test was this and I quote; "The conclusion that multiple criminal convictions entered under different statutory provisions, but based on the same conduct are permissible only if each statutory provision involved has a materially distinctive element not contained in the other.  An element is materially distinct from another if it requires proof of the fact not required by the other.  That test has been adopted and applied by the Appeals Chamber back in the ICTY, and in the ICTR.  That test was not applied by His Honour Judge Dolenc.  That is the error we say he fell into.  That is the error we say ought to be corrected by this Court now.  


The Delalic test I said about the majority was followed by the Appeals Chamber of the ICTY in Krnojelac at paragraph 176, where the Court held that there was no bar to convictions being entered for offences of serious violations of the Common Article provisions and also crimes against humanity was followed by the Appeals Chamber in Jelisic at paragraph 82.  The test was adopted without any clause by the Appeals Chamber of the ICTR in Musema, at paragraph 363.  There the Court held that convictions for genocide and extermination are committed.  

Further, the Appeals Chamber of the ICTR in Rutaganda, at paragraphs 592 and 593, again applied the Delalic test without any further clause or attempt to distinguish it in any way, and held that convictions for genocide, extermination, and murders or crimes against humanity and murders of war crimes were admissible.


The error which we say His Honour Judge Dolenc fell into was set out in his dissenting judgement at paragraphs 19, 22 and 23.  His Honour there is essentially going beyond the test as laid out in Delalic and, indeed, it's clear, in my submission, from His Honour's reasons of those paragraphs.  But he does try and, extend the law beyond the settled authority in Cheravic in the subsequent cases are going beyond, looking at merely the elements of the offence by trying to look at some sort of -- in fact, some test of looking at the totality of the evidence, evoking questions of fairness.  

We submit that is not correct.  The law is settled as I say, and I cite a line of authority from Cheravic extending to Rutaganda.  It is applying -- applying the correct test as set down by this Appeal Chamber and also the Appeal Chamber of the ICTY that there is no bar to the convictions being entered for complicity in genocide, count 3, count 7, murder as a serious violation of the Common Article charges and count 13, the charges of rape and torture as being serious violations of the common -- Common Article 3, I should say.  

Each of those offences has a distinct material element which the other does not possess.  It's quite plain and we make that plain now reasonably brief.  The offence of genocide requires intent to destroy in all or in part a particular racial or ethnic grouping.  That element is not found in the offences of the serious violation of Common Article III, nor is it found in the offence of crimes against humanity.  

Furthermore, the -- I beg your pardon.  The offence or crimes against humanity, of course, require as a material element that the attack forms part or a widespread, I should say the offence forms part or is a widespread or systematic attack against a population on particular criteria, again that element is not found in the offence of genocide, nor is it found in the offence of serious violation of the Common Article.

Thirdly, of course, the offence of serious violation of Article 3, Common Article 3 requires as a material element that there be a nexus with an armed conflict, a fact which His Honour Judge Ostrovosky did not find but the majority did.  Again, that element which has to be proved by a particular fact, does not appear in either of the other two charges.

That being so, applying the set of jurisprudence of this Chamber, His Honour, Judge Dolenc, fully errered in failing to convict the Accused of those two counts, counts 7 and 13.  The test which he proposes at paragraphs 22 and 23 is unsupported by authority, and indeed is in conflict with authority.  In conformity with a set of jurisprudence, we submit that it is appropriate, indeed, it is compelling that convictions be entered for counts 7 and 13.  

Mr. President, those are my oral submissions on that ground, subject to any assistance I may give the Bench.

MR. PRESIDENT:
Please, proceed.  

MR. WESTON:
Your Honour, if I may address the fifth ground of the Prosecution appeal which is the appeal against sentence.  There are really two limbs to the appeal.  As the Court has already heard, the Prosecution is challenging the findings of the Trial Chamber, that is, the legal finding in Krnojelac to convict the respondent of genocide, but instead convict him of complicity in genocide which the Trial Chamber then equates effectively with aiding and abetting. 

If I may address, the second limb of the Prosecution appeal, putting aside the question as to whether the respondent should be properly convicted of genocide or not, we submit that even within the ambit of the Trial Chamber's findings, their own findings on evidence and the conclusions from which -- from that which they drew, the final penalty imposed upon the respondent is inadequate.  It involves an error in the exercise of the sentencing discretion of the Trial Chamber and ought to be corrected by this Court.  

In -- we take it as your starting point a short passage from the Appeal Chamber decision in Rutaganda, at paragraph 591.  There, it is said that the Court in determining the correct sentence must consider the seriousness of the offence and the respondent's level of participation.  The
Trial Chamber here said as much at paragraph 555 of their judgement.  We say that they have erred in the exercise of their sentencing discretion by failing to give proper consideration to those two aspects of the correct test.  That is the seriousness of the offence and the respondent's level of participation, his degree of participation, his degree of capability.  

In particular we stress that the Trial Chamber failed to give adequate consideration or place adequate right upon the respondent's degree of participation in the crimes of which he was convicted.  The consequence of that is that the Trial Chamber failed to give adequate consideration of the objective aggravating features of the respondent Laurent Semanza's criminality and gave a disproportionate weight to the mitigating feature that was found at paragraph 577.  

The effect of this fault, reasoning is this, the entire sentence has become secluded, and the final sentence is the one which simply inadequately punishes the respondent for the role that he played because it starts off from a flawed premise.  The flawed premise that we say is evident in the reasoning is this, the Trial Chamber, and I say this with the greatest of respect describes the respondent at paragraphs 557 and 559 of their judgement as being a secondary perpetrator or having indirect liability.  

This characterisation, however, does not fully describe the respondent's criminality, and it leads to another error in the Trial Chamber's reasoning, in that there is this decision that persons bearing on a secondary liability for genocide and extermination attract a lower level of sentence.  

Our submission is this, we say that whether one wants to describe Mr. Semanza as being a secondary offender or not, is really beside the point.  What is necessary for this Court to consider is what Semanza actually did.  That is the role that he played and the particular offences, the particular crimes that were committed as a result of Semanza's actions.  Perhaps I should qualify that.  I said as a result, which might express a cause of effect.  But the crimes that were committed in which Semanza participated.  Rather than saying as the Trial Chamber seems to accept that secondary liability results in a lower range of sentencing, we say that the criminality of Semanza as such that even if he is characterised as being a secondary offender, what he actually did is sufficiently serious that it places him towards the top end of the range of criminality for these offences.  That is, we said there are equitations of criminality.   Those equitations must be reflected by an appropriate sentence, that those equitations cannot be curtailed by just describing someone as a secondary offender.  

Now, some of the matters which I am about to refer to have already been adverted to by my learned friend, Ms Reichman.  It's clear firstly from the massacre at Musha church that the Accused was considered to have played an instrumental role even though the Trial Chamber decided as a matter of law that I could not convict him of ordering the offence and that's committing the offence.  On any analysis of their findings, it's clear as I say that the Accused Semanza must have played an instrument of law in the killings that took place.  For example at paragraph 426 of the judgement, it is said that he provided substantial assistance to the principle perpetrators by gathering the Interahamwe for the attack on the church and by directing the attackers to kill the Tutsi refugees at the church.  Paragraphs 427 and 429, it was held that his acts provided a substantial assistance to the principle perpetrators, the offences forming part of an existing campaign against Tutsi refugees.  Paragraph 429, it was held that he possessed an independent intent to destroy the Tutsi ethnic group.  That is, it is clear evidence of his genocide intent, the time of the massacres at Musha church.  At paragraph 429 again, there is evidence that he instructed soldiers to separate the Tutsi and the Hutu refugees before the Tutsis were taken away and to be killed by gunfire and grenades.
Paragraph 430, it continues, “By gathering the Interahamwe for the attack on the refugees at Musha church, it was said that he provided a substantial assistance and aided and abetted the principle perpetrators in committing the acts of genocide.”  It is submitted that after the actions of Semanza, the attackers killed the Tutsi refugees.  

If the Court pleases, we say that the Trial Chamber fell into error by failing to give weight to Semanza's role in the offence, even though by themselves found this clear in matters where Semanza was effectively the guiding force, the guiding intelligence of the killings at Musha church.  


If I may briefly address the Court with regard to the second massacre cited at Mwulire hill.  At paragraphs 431 and 432, it is said that the Accused Laurent Semanza participated in the killings by bringing arms and bringing with him, soldiers, Interahamwe and their equipment.  That is, their weapons to the massacre site.  He provided substantial assistance to the genocidal enterprise undertaken by assailants.

At paragraph 449, it’s held again that he encouraged and supported the murder of the refugees by directing Interahamwe to kill them.  And the words of the Trial Chamber, “They executed his instructions.”  I should clarify paragraph 449 as a reference to the killings at Musha church, not at Mwulire hill.  Nonetheless, at Mwulire hill, at paragraph 453, there were soldiers and Interahamwe and that provided substantial assistance to the killing.  


It might also be of some note, in fact, in my submission, it is that the actions of Semanza occurred on the 18th of April.  There was evidence that there being sporadic violence directed at the refugees at the second massacre site in the days proceeding then.  It seems suddenly; when Semanza arrives that the minor attack in earnest begins on the refugees where it would seem some thousands of innocent people were killed.  

Now, the Trial Chamber, as I was submitting earlier, characterises Semanza's criminality as being secondary in direct participation in crimes.  We say that when you examine what he actually did even though he is unconvicted of complicity, his aiding and abetting is such that there's very little, really, difference between what he did as aiding and abetting and what someone he might be characterised as a principal perpetrator, who actually did the killings would have done.  
At the outset of my submissions I said that this incorrect characterisation, this characterisation of him as merely being a secondary offender leads to errors in reasoning on the part of the Trial Chamber.  And that's quite plain when one examines the comparable decisions which they relied upon in order to try and fix the appropriate sentence for genocide and extermination.  The cases which the Court relied upon were two decisions of the Trial Chamber of the ICTR, The Prosecutor versus Ruggiu and The Prosecutor versus Elizaphan Ntakirutimana.  Bluntly we say that neither of those cases is made comparable to the facts here, neither of them should have been used  at all, neither of them provide the slightest bit of guidance to the Court in correctly determining Semanza's penalty and the reliance upon them by the Trial Chamber was wrong and led them to clear error.  A very brief examination of the facts of each case would demonstrate that in the case of Ruggiu, he was convicted of 
public incitement of genocide and account of persecution.  The facts in his case were quite distinguishable from the present case now before the Court.  Ruggiu entered a nolle plea of guilty.  He was accepted that he was remorseful.  His role compared to that of Mr. Semanza was very limited.  He, there was evidence of the fact that he aided or assisted some refugees to escape, and he also cooperated with the Prosecution.   A 12 year sentence was imposed in his case.   That is the sentence which he received for incitement of genocide.  It was only three years less than the penalty imposed by the Trial Chamber upon Semanza for complicity in genocide and extermination.  Notwithstanding the fact that Ruggiu had those very powerful mitigating features none of which are present here.  

Similarly the other case which was used by the Trial Chamber was the decision of the Trial Chamber in Elizaphan Ntakirutimana.  Again that case, what is quite clear, is comparable to sentence.  
Mr. Ntakirutimana was almost dead at the time of the sentencing, and in poor health, that would be considered to be a special mitigating feature in his case.   Again those features aren't present here.  Again on an examination of the evidence on his role in the offences, it was rather less than that of 
Laurent Semanza.  

So, our submission is that the Trial Chamber fell into error by relying upon those comparable decisions, the sentence of 15 years which they have used as their starting point for the offences of genocide and extermination which I say is manifestly inadequate to punish Semanza for the crimes he committed, the crimes, but for the objective seriousness and for the role that he played in them.  

If the Court pleases, the secondary characterisation is led to some other errors which are laid in the appellant's brief.  Firstly, we say that the Trial Chamber failed to give adequate or proper difference to recognising Rwandan organic, or we submit that when Semanza's criminality is analysed closely, he would be placed in the category one, class of offenders, that one carrying a possible death sentence.  

Another error which flows from the Trial Chamber's incorrect analysis of the facts is this that notwithstanding the fact that they set out a range of sentences for offences such as murder as a crime against humanity, rape as a crime against humanity, and tortures as a crime against humanity; a range which they relied upon is substantially crowded in the penalties which they impose here.  We say by failing to properly characterise Mr. Semanza's criminality they have not given proper difference to those other crimes.  


So the final submission of the Prosecution is this that the penalties imposed upon Mr Semanza are manifestly inadequate even taking into account the  aggregation penalties which results in the sentence of 24 years and six months imprisonment, we say that when regard has had to comparable cases decided by the Appeals Chamber, such as Rutaganda and Akayesu, Semanza’s criminality is in that category which would either warrant a life sentence or because of the problem due to the six months benefit which the court held that he should receive a sentence of the range of between 35 to 40 years imprisonment.  We say that after proper weight has been given to his role in the offences of genocide and exterminations, we say that when proper consideration is given to the totality of the his criminal offending that is not mitigating to massacres, but also his role in instigating the murders and rapes and his role as a principal offender in committing an act of murder himself.

We say the consequence of that is that the penalties which have been imposed are insufficient.  There has been and error in the exercise of the Court' discretions and this Court should intervene and impose a sentence in the range which has been submitted.  

Now I must have -- if I may just address the Court on one final point.  I spoke at the outset about two limbs to the Prosecution appearing on this ground.   I will just address the Court on the issue about a failure by the Trial Chamber to properly analyse the criminality of the respondent with regard to the offences of complicity in genocide, and the other cognisant offences for which he was convicted.  If the Trial Chamber allows the Prosecution appeal on the first ground, that is the – sorry, if the 
Appeals Chamber allows the appeal on the first ground and substitutes a conviction for the offence of genocide on the basis that Semanza ordered the massacres at Musha church, if it was said that a sentence would be a life imprisonment or something of 35 to 45 years imprisonment should be imposed here.  

Mr. President, these are my oral submissions subject to any assistance I may give to the Court. 

MR. PRESIDENT:
Thank you.  Thank you very much.  Apart from the possible questions from myself and my colleagues, should I take it that the Prosecution has finished its submissions?
MR. WESTON:  
Mr. President, I have finished mine but I understand my colleague would like to address the Court on one further point.   

MR. PRESIDENT:
Okay, so wait at this stage, let me just ask whether my colleagues would like to raise any points. 

Judge Shahabuddeen pleases. 

JUDGE SHAHABUDDEEN:
I understand your point that even if the appellant, Mr. Semanza is convicted only on his secondary offence --

MR. WESTERN:
Yes 

JUDGE SHAHABUDDEEN: 
-- what has the way in the computation of sentence is the gravity of the actual facts?

MR. WESTON: 
Yes, and we say -- I am apologising for interrupting Your Honour, but we also say not only the gravity of the facts but the Accused’s precise role.

JUDGE SHAHABUDDEEN:
Now, may I turn to a slightly different aspect and ask you this question.  I am trying to evaluate your position as best as I may.  So a question comes to my mind, is whether you are taking your submissions, as far as, in fact to say that the judgement suffers from absolute, in the sense?
MR. WESTON:
I prefer – I would love to use that term, Your Honour.

JUDGE SHAHABUDDEEN:
I will put it to you. 

MR. WESTON:
It's much simpler to use that term. 

JUDGE SHAHABUDDEEN:
The judgement says, “Semanza is not quilt of genocide.”
MR. WESTON:
Yes.

JUDGE SHAHABUDDEEN:
Then from what you say I gather that the Trial Chamber has found the existence of both intent and knowledge.

MR. WESTON:
Yes.
JUDGE SHAHABUDDEEN:
Well, the law of the Tribunal is that if both elements are present, an Accused cannot be guilty of aiding and abetting whatever else he is guilty of.  So it would follow that Semanza is not guilty of genocide and he cannot be guilty of aiding and abetting then what genocidal offence has he committed if any?

MR. WESTON:
Well, we would say that he, at the least he is guilty of complicity in genocide.  That has been equated to being aiding and abetting.  The fact that the Trial Chamber found that he had a high intent in that, in my submission doesn't mean that his conviction for complicity in genocide is unsafe.  It's merely that a threshold is being reached and exceeded.  So we said there is no -- it doesn't follow that if the Court cannot convict him of genocide that there is some irreconcilable conflict in the Court’s reasons which means that he must be acquitted of complicity in genocide that would seem to be with respect almost absurd conclusion then, saying that the man has an intent but we won't convict him.

JUDGE SHAHABUDDEEN:
So you have reached virtually the same conclusion as I have provisionally suggested to you.

MR. WESTON:
I think that is so, Your Honour, yes.

MR. PRESIDENT:
Judge Poker.

JUDGE POCAR: 
Thank you.  Mr. Western, I would like to have clarification on the sentence you request for this case.

MR. WESTON:
Yes, Your Honour.

JUDGE POCAR:
 On the basis of your briefs, I understand the Prosecution was asking alternatively either a life imprisonment as a global sentence.

MR. WESTON:
Yes.  

JUDGE POCAR:
 -- or about by way of a calculation increasing sentences, making them subsequent and not oral instead of concurrent.

MR. WESTON:
Yes.

JUDGE POCAR:
A total of around 40, 40 years.

MR. WESTON:
Yes.
JUDGE POCAR:
Now I heard you saying, if I am correct, that you insist on the two positions but you added something saying that life imprisonment or if we have to take into account the reduction due to Mr. Semanza, around 40 years.

MR. WESTON:
Yes.

JUDGE POCAR:
Does that mean that the Prosecution abandons the request for life imprisonment or does that mean that the forty years will be the reduction -- will imply the reduction from life imprisonment because that reduction is due?  And if the seconded alternative is correct how does the Prosecution come to the quantification of the reduction from life imprisonment to 40 – to around 40 years.  We would -- it would be interesting knowing how do you come to that.

MR. WESTON:
Thank you, Your Honour.  Well, firstly, we do not abandon the submission that a life sentence is appropriate here, my submission and which I think is also reflected in the written brief of the Prosecution is this, it has been held by the Appeals Chamber that a credit of six months should have been or some credit of six months should be given to the Accused and the Trial Chamber fixed on the six months.  The practicalities are of course that one can't deduct six months from a life sentence.  
Our position is this, we would say that taking all the matters into account which we have addressed the Court upon, a life sentence is appropriate.  However, we accept that there is the problem of the benefit which must be accorded to Mr. Semanza for that time that he was unlawfully detained.  That being said the only practical solution we can suggest to the Court or submit to the Court I should say is this, that rather than a life sentence that a final term of course must be imposed, but that final term must be an extremely heavy one to punish the Accused for what he has done.  That is why I submitted 40 years as the alternative sentence, though the basis upon which the Prosecution submits those, it seems the two alternative sentences.  That is our primary position is this, a life sentence should be imposed notwithstanding the fact that there was the issue of his unlawful detention, but if the Court is against us upon that, our secondary position is this, that a very long final term must be imposed.  That is why we submitted the term of 40 years imprisonment, less no doubt the six months.

MR. PRESIDENT:
I believe you indicated Ms. Reichman will want to add to her argument.

MR. WESTON:
That is so, Your Honour, yes. 

MR. PRESIDENT:
Please, Ms. Reichman.
MS. REICHMAN:
Thank you, Your Honours.  One very brief point and this is again in response to the question asked by Judge Shahabuddeen.  We are concerned that we must have left Your Honours under misapprehension of what our position is in relation to the distinction between 6(i) and 6(iii).  And our concern is that we might have left Your Honours with the impression that we think that ordering also implies to the ability -- the authority for ordering also requires the ability to prevent or to punish.  
Just -- and that we left you only with the notion that the distinction was merely one of a positive or a negative act.  I would like to make sure that this is not the impression Your Honours is left with.  Authority as we see it, it’s necessary for ordering, is of a lower degree than that required for superior subordinate relationship, by the very fact that the Accused is directly implicated in the criminal action, a much higher degree and a quite different kind of relationship is the requirement for a superior subordinate relationship.  I hope that clarifies the point for Your Honours.

MR. PRESIDENT:
Ms. Reichman, thank you very much for you kind assistance

Judge Shahabuddeen, shall we take it that the Prosecution has completed its submissions.

MS. REICHMAN:
 We have, Mr. President, thank you.

MR. PRESIDENT:
Thank you, Ms. Reichman.  Now let me consult the Defence whether he would like to start today still say, for half an hour or is he ready or he would prefer tomorrow morning.  Would prefer that you start now if you are ready. 

MR. TAKU:
Thank you very much, My Lord.   We are concerned about the judicial time, so we can start right away.  One minute, My Lord.  Just one minute, My Lord, there is a document I would like to pass around.  My Lord, before we start our reply, I will respectfully ask the Registrar to pass down this document which is already in our respondent‘s brief:   Notice of several amendments to the indictment, dated the 25th of the November 1998, served on the Defence and the Trial Chamber by the Prosecutor.

MR. PRESIDENT:
I take it that -- speaking to Prosecutor.  I take it that in these circumstances the Prosecutor has no objection to the circulation of that document.

MS. REICHMAN:
No, Your Honour, we don't.

MR. PRESIDENT:
Thank you.
MR. TAKU:
My Lords, as earlier in the case, on the 25th of November 1998, the Prosecutor served the following notice on the parties, on the Defence and the Trial Chamber.  And with your kind permission I will read out since it’s very brief.  "Please take notice that the Prosecutor may, during or at the end of the Trial of this case, seek leave to amend the indictment against the Accused in this case, in order to conform with the evidence to be led by the Prosecution in the following respects.  (A) Conspiracy to commit genocide contrary to the statute of the International Tribunal Criminal Tribunal for Rwanda.  (B) Rape, or other manner of sexual assault contrary to the statute of the International Criminal Tribunal for Rwanda.  (C) failure to prevent subordinates from committing the acts or  offences charged in the indictment or indicated in this notice when he knew or to ought reasonably to have known that such subordinates were about to commit such offences contrary to the statute of the International criminal for Rwanda.   (D) Failure to punish subordinates whom he knew or have reason to have known to have committed the acts or offences charged in the indictments or indicated in this notice contrary to the statute of the International Criminal Tribunal for Rwanda.  
2.  Please take further notice that the Prosecution during the trial of this case, lead evidence and for when respects.  3.  Please take further notice that the materials which the Prosecutor has disclosed or shall disclosure in accordance, will have disclosure obligations, disclose a reasonable and probable case and for when respects.  

We submit, My Lords, after the 15th of May 2003, when Semanza was convicted, no such amendment was ever made.  Even the notice which was given; the evidence was being led in respect of the crime listed here.   And Your Lordships know the conspiracy to commit genocide is a distinct offence for which Mr. Semanza was never charged, even through the Prosecutor led evidence in respect of that crime.  The Prosecutor also led evidence, My Lords, in respects of failure.  Article 6(iii).  In other words, the Prosecutor made a deliberate choice of what provision of the statute he intended to lead evidence and that was conspiracy to commit genocide and Article 6(iii).  I made these submissions, My Lords for the fact that whereas Count One of the indictment charges Semanza cumulatively under Article 6(iii) and 6(I), count three, charges him only with section 6(I).  And if
Your Lordship looks at that Count One, Your Lordships will discover immediately, My Lords, that that Count One is totally barred for duplicity and does not make any sense, any relation whatsoever to the extent that the Prosecutor alleges.  And I quote, "By his acts referred to in paragraph 3.7 to 3.16 in both, Laurent Semanza is responsible for killing and the causing of serious bodily harm, body or mental harm to members of the Tutsi population."  I leave it there.  
If we look at the words of the statute, the causing of the serious bodily or mental harm is a separate provision within the statute in respect of the genocide and the killing is another one.  To have subsumed them into the indictment, My Lords makes that provision indictment bad for duplicity.
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MR. TAKU:
In this regard, My Lord, Mr. Semanza was not given appropriate notice by the Prosecutor about what they intended to pursue him for in this particular respect.

My Lords, Their Lordships looked -- listened to the Prosecutor carefully.  The nature of the influence that Semanza had -- the Prosecutor said he had a lot of influence in the region and that Semanza was an acquaintance of the family of President Habyarimana and that that was enough for the Trial Chamber to hold that Semanza ordered -- or had influence over alleged principal perpetrators or other perpetrators.

My Lords, that argument is untenable for at least two reasons.  The first reason is this: if you look at the indictment with regard to Musha church and Mwulire, the specific allegations, precise -- concise statement of facts under which Semanza is charged is 3.7 to 3.17.  The alleged influence is 3.6.  So the Prosecutor did not give any appropriate notice that, in considering the evidence on Musha church and Mwulire, regard should be had to 3.6.  Be that as it may -- My Lords, be that as it may, the Trial Chamber found as a fact that the nature of the influence was never proved by the Prosecutor, that Semanza had no influence over the Interahamwe.  He had no influence over Rugambarara.  Indeed, the indictment at least said that Semanza organised and executed the crimes of Musha church and Mwulire.  The specific finding of the Trial Chamber was that Semanza did not organise nor execute the crimes in those locations.

Now, the Prosecutor just confirmed this but said that he was unable to -- for ordering.  In the indictment where ‑‑ the Prosecutor alleges all possible modes of commission, leaving the possibility for the Judges themselves to chose the appropriate mode of commission, even though the Prosecutor had the witness statements from 1996 and had every avenue of laying in the indictment in this regard allegations against the Accused and failed to do so.  The very Prosecutor cannot come here and be heard to complain that, indeed, a particular, specific mode of commission should have been preferred to another.

We submit, My Lord, that since the indictment -- since the judgement held that Semanza did not organise or execute the massacre in those places -- those are the words of the indictment; that is, the concise statement of facts.  Now, was it appropriate for the Judges now to look for any other motive of commission outside those alleged in the concise statement of facts?  We submit, My Lords, that that was wrong because they didn't put the Accused on proper notice.  Once the concise statements of facts was not proved, and the Judges found that it was not proved, the appropriate thing to do was to have acquitted Semanza in respect of the Mwulire and Musha church.
Again, My Lords, with regard to the question of influence, with regard to the specific findings of the Trial Chamber itself, My Lord -- and I cite a few paragraphs, My Lord, with your permission.  My Lord, you will find from paragraph -- just one minute, My Lord; yes, My Lord, paragraphs 3, all 3, to 3.07 of the judgement.  The nature of the influence is not proved.  Semanza had no role to play.  They didn't prove that Semanza was a leader of MNLD (sic) political party or that he had influence over the Interahamwe or the militia.  That -- those were special findings.

Now, having come to that conclusion, My Lord, by what miracle would the very Trial Chamber come to a conclusion that Semanza led other unspecified principal offenders?  And I say so, My Lords, because the indictment does not allege that Semanza led the Interahamwe; it doesn't allege that he led militia.  Apart from Bisengimana, Paul Bisengimana, that they said he acted in cooperation with, Paul Bisengimana, no other person is alleged in these paragraphs of the indictment on which the allegations of genocide and crimes against humanity were alleged -- laid in respect of Musha church and Mwulire.  Now, in paragraph 207 the Judges found that insufficient evidence was led to show the participation of Paul Bisengimana.  What does it mean?  It means that insufficient evidence was led to prove that Semanza gave instructions for him to burn down the church, which was later on used to find specific intent -- never given to show that he was in the church with Semanza when the crimes were being committed.

Now, the indictment does not say Semanza was there with Interahamwe, was there with militia, or any other persons in these respects.  Now, the Prosecutor will say that other disclosures, in particular, 73 bis disclosures, would put Semanza on notice.  We ask Your Lordships to look at those disclosures, especially the summary of witness statements -- Your Lordships will be shocked -- to show the propensity of the Prosecutor in this case to change witnesses -- the role of the witnesses in the course of the whole trial.  We will prove this when our own time comes.  For example, one example, Witness VAQ was listed as witness for Mubare in the disclosures before the pre-trial conference; 73 bis.  Your Lordships will be shocked that in the course of the trial the Prosecution presented Witness VAK (sic) without any permission of the Court to vary the statements of these witnesses -- of course, VAK; it is Mubare

Your Lordships will be surprised that the Accused was discharged, held not liable for the offence in that particular location because VAK did not know the location.  He kept on talking about Mubare, Mwulire, Musha -- not Mubare.  Yet, nevertheless, even though he was acquitted in that particular site.  His evidence was nevertheless used as specific intent.  And the question arises, My Lord: could the accused person, the Appellant here, have had two frames of mind when committing a similar offence; one, the intent that rose to the level of specific intent, and one knowledge?  Is that the same for the same person?  That is the question for the Prosecutor to answer, but the Defence will submit that, My Lord, it is not possible.

Furthermore, My Lord, with regard to the Musha church, the witness on whose statement the Prosecution -- the Trial Chamber relied was Witness VA.  The Prosecutor, in his submission, has asked Your Lordships to look at the evidence of VM, because it is VM who talked about the separation of Hutu and Tutsi.  They asked them -- they persuaded them to raise their hands so that the Tutsi were killed.  But, My Lord, I ask Your Lordships to look at court document No. 2.  The Court, itself, admitted that document into evidence.  That is a document -- the Rwandese government document on the memorial on genocide sites.  The witnesses -- at least two of the witnesses that testified in this case and who were credible are listed in that document as infamous.  We find VD in respect of the Gikoro and Musha church and you find VN in respect of Mwulire questioned, My Lord.  None of them places Semanza in any of these sites.  They didn't say that Semanza took part in the massacre, even although they gave specific names of people whom they saw.

Second point: VA, because the Judges alleged -- listed in the judgement that was credible because she was hiding under the corpses and was able to see what was going on.  In that document the names of two people, two ladies who were hiding, who were covered by the corpses, is listed and VA is not one of them.  Furthermore, My Lord, the Prosecutor himself conducted a simple identification test, put the picture of the church on the screen for everybody to see, and asked this witness, VA: “Can you identify this picture?”  She could not identify the picture.  If she could not identify the picture, how could she identify Semanza?  And, besides, the Trial Chamber found that when they said that Semanza ordered, he was leading the attacks, the Trial Chamber found in this paragraph I just read, 302-306, that that was pure ignorance because they didn't know the distinction between who was leading and who was not leading.  More important, more important, My Lords, is the incident in 1992 where she stated that Semanza organised a demonstration, the RPF, in which Tutsi were tortured and thus they were able to identify Semanza, and which were held by the Trial Chamber to be consistent for identification of Semanza.  You know what happened, My Lord?  It is -- the last witness said it was evidence on her part -- the investigation that was conducted of all civil servants in Rwanda pursuant to Arusha Accord, in which Semanza was dismissed, that does not contain that allegation but all the officials in Rwanda at the time -- one of the conditions -- not the RPF, but other people gave Semanza's name.  That allegation is not there.

Professor Guichaoua came to this court and tendered a report; Semanza, the great bourgmestre.  In fact, he had – like an expert on Semanza.  He conducted an investigation in Rwanda and everywhere, about Semanza.  He did not list that particular incident.  And the Trial Chamber, itself, said that Semanza held no position in MRND, and that there was no proof, and if he had no position in MRND, how could Semanza have been organising the MRND to demonstrate against the Arusha Accords in 1992, when the Arusha Accords, took place in 1993?

These are some of the facts which the Trial Chamber -- the Prosecutor underlooked -- overlooked when they placed these facts on record.  And, indeed, My Lords, Your Lordships will notice that Semanza could not have had sufficient notice about the alleged suppression of Hutu and Tutsis -- from Tutsis and the massacres thereafter, because it is not alleged in the indictment.  The pre-trial disclosures could not have informed Semanza because the witnesses disclosed the identity -- identification data only when they came to testify.  When they were called to testify they said, "Here is my identification."  That was the first time that we knew.  How was Semanza investigated to know in order to defend himself?

So, My Lord, we submit that Semanza was not put on appropriate notice because of this.  And these witnesses -- the Trial Chambers allowed this to happen after they had issued their own decision that the identification has to be given to Semanza at least 21 days before the trial.  This was never done.  And guess what, My Lord?  On the 8th of December 2000 -- the 10th of December 2000, the Trial Chamber issued the Prosecutor, "Mr. Prosecutor, why don't you emulate the example of your colleagues in the Cyangugu trial, by at least providing us with the identification of the witness because we, the Judges, are finding difficulty in preparing for this case because we don't know the identity of the witnesses?"  And the Prosecutor said, "I would not do that until you issue another order."  The Judges said, "We are not going to issue another order.  Please comply with the previous order that had been on since the 10th of December 1998 (sic)."  And the Prosecutor did not do that.  The very Prosecutor came before them the very day and tendered this identification data in the course of the proceeding.  And, I mean, this was for all the witnesses.  So Mr. Semanza could – not even put on notice with any document.  Besides, in respect of VA, in respect of the church in Musha, the Trial Chamber heard, "Oh, Semanza suffered no prejudice because from the witness statements of Witness VA, who had known the identity of victim C" -- that's what they said, My Lords.  Guess what, My Lords?  That particular witness repudiated her statement, stating that the investigators made material errors ,because I cross-examined her, "Did Semanza come to the church on the 10th?"  She said no.  "Now, tell us: did they take the hand only of victim C, or the arms and legs?"  She said, "The arms and the legs."

Why was it not pleaded in the indictment -- or that investigator was wrong?  The Trial Chamber heard that whenever the witnesses came to testify and they find material contradictions between their written statements and the evidence before the Court, they were inclined to believe what the witness said before the Court.  And what this witness said before the Court, My Lord, she repudiated her witness statement.  Therefore, the witness statement would never have put Semanza on proper notice in respect of this.  In respect of identification of Semanza, My Lord, Your Lordships said that in their inability to identify the specific vehicle Semanza used to convey Interahamwe and arms to Musha church or Mwulire, because that was the mode of participation, the instrument, which he used to commit the crimes, the Appeals Chamber would, at least, have accepted one version, out of all these witnesses who have said, "We accept this witness."  They had a right to do so, but that issue was never resolved and the result that -- every person saw a different Semanza in a different vehicle coming to Musha church committing the crimes.  The question is: “With the different people identifying Semanza who came in a different vehicles, who is the real Semanza?”

And Your Lordships have listened to the Prosecutor that Semanza was brought to the scene of Musha church at 10 o'clock after the crime had commenced.  Now, My Lord, what sort of upgrading -- upgrading the crime from crime against humanity to genocide?  Because the crimes have started -- the offences have started in the night and find Tutsis have been killed, as witnesses have testified.  Then they say Laurent Semanza protected them.  In respect of Count 7, Your Lordships stated that Hutus were also killed, but insufficient evidence was adduced to show why Tutsis and Hutu were killed -- the Hutu -- in the same assault.  How could the Accused have had these different frames of mind in the same assault in which Hutu are alleged to have died -- I mean, were found to have died?  Then -- so then they would say, "Oh, the only reason why Hutu died were not the reasons why Tutsis are here."

With regard to the dress that was worn -- in the respect of the different dresses that the different persons described the Semanza they knew, that they wore different dresses, which is the Semanza that the Trial Chamber retained as being the real Semanza that is before Your Lordship?  They didn't settle this issue.

In any case, My Lord, with regard to the question of influence, before, I just missed one point.  Let me come back.  My Lord, this trial by the Prosecutor is an attempt to criminalise any formal relationship with the Habyarimana family.  What nature of evidence -- what sort of evidence is that they say that because somebody knew the president or was a friend to the Habyarimana family, he was influential; that was enough to prove the influence, to ground offences for which he would be convicted, for serious offences -- commit genocide and crimes against humanity and to use that as an aggravating circumstance?

We submit, My Lords, that the Trial Chamber was not being equitable in this phase because we subpoenaed Madam Habyarimana to come and testify.  She accepted.  The Prosecutor said that it was premature; we should wait until the end of the Prosecutor's case.  And the Judges refused that Madam Habyarimana come and testify about influence and about alibi.

My Lords, since we will continue tomorrow, I just want to point out one fact.  The Prosecutor got up and withdrew the count on joint criminal enterprise.  Yes, My Lord.  But the Prosecutor should also admit that in paragraph 2.64 of his brief, he admitted that the reason why he didn't give notice to Semanza was because Semanza had relied on alibi from the beginning and that it was not possible for the Prosecutor to have given notice in that circumstance and, therefore, My Lord, how can the Prosecutor lead you believe that Semanza was in the area, yet because of alibi, which they had ab initio, they could not plead joint criminal enterprise, even when they had all the evidence, all the witnesses' statements from the inception?

My Lord, if Your Lordships will accept -- Your Lordship will want me to continue, My Lords, we could stop here and continue tomorrow.
MR. PRESIDENT:
Thank you.  I was just about to make the same suggestion.  You used today 30 minutes or so of your time.  So we will convene at 9 o'clock in the morning and the Defence response will continue for another one hour and 30 minutes; and then between 10:30 and 11:00, we will have the Prosecution's reply; 11:00 to 11:30, a pause; 11:30 to 1 o'clock, Defence appeal, one hour and 30 minutes.  We will break between 1 p.m. and 3 p.m., and in the afternoon we will continue with the Defence appeal for one hour between 3 p.m. and 4 p.m.; and, finally, from 4 p.m. 'til 5:30 with the response of the Prosecutor.  So, the Court will now -- we will now adjourn.  The Court will now rise.
(Court adjourned at 1705H)
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