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l' Tho Appcals Chamber of the Intcmational Criminal Tribunal for thc Prosecution of porsons
Responsible for Genocide and Ottrer Serious Violations of International Humanitarian Law
Committcd in the Tenitory of Rwanda and Rwandan Citizcns Responsible for Genocide and Other
Such Violarions Committsd in tlro Territory of Neighboruing Statcs, berween I January and
3l Docembet L994 ("Appeals Chamber" 

T9 
'Inou"al", rospoctively) is seized of .The Regisrrar.s

Submission ou thc Dccision on Submissions by thc Dcfcncc Toam of Hormisdas Nscngimana,, filed
by the Registrar on 14 May 2ol0 ("Submission") pursuenr 0o Rulo 33(B) of thc Rul,es of hoccdurc
and Evidonoo of thc Tribunal ("Rules").

A, Backsroqrd

2. On 18 lanuary 2010, Trial Chamber I issued a confidenrial dccisionr in which it doclincd to
exercisc its discretion pursuant to Rule 77(A) of the Ruleu to initiate contenpt invcstigations or
proceedings against lwo former Defencs Toam investigators for Hormisdas Nsengimana, R6mi
Mazas and L€onard Safari ("lnvestigators"), for their allogod improper contacr with hosocution
witncsscs,2 |

3. Subsequently, the Prosecutioa appealed the 18 January 2010 Decision pursuant to RuIc
77(I) of the Rulcss and thc Nscngimaua Defonce Team filed responses to thc Prosecuriou Notice of
Appeal and to tho Appellaut's Bricf ("Dcfcncc Team Submissions").' On 15 Fcbnrary 2010, the
Prosccution filcd a mofion, requesting that the Appcals Chambcr rcjccr tho Rospouse !o thc Noticc
of Appoal ("15 Fcbruary 2010 Motion").s

4. Or 19 April 2010, thc Appeals Charnber rojectod tbo Defence Team Subnissious as rhe
Defenco Tearn as such has no standing before ffis frilrrnat in rhe pressnr proceediags.6 In addifion,

I The Prosicutor v' Hormkdat N,tenglnuna, Cssc No. ICTR-01.69.T. Confidcntial Docision on prosccurion and
P..9lt!tt Req_uests_Concerning Impropcr Contaer wirtr Prosccution Vy'ibress"s, .qnfidenriut, ta f*uov zdto
("lE Jsnuary 2010 Decision").
'Id, paras- 55, 59, Disposition-
' Proscculor's Noticc of Appcal. ? Fcbruary 2010 ('No6cc of Appsul")l R,osccuror'e Appellant's Bdcf, l? Fcbruary
2010 (confidantiel) ("Appellanf s Ericf').'^\dponsc 

la lQuipc de Dlfcrce &t PArt Hormisdat Nwnginent d l,acte d,appet (77J) ddposC par Ic procurcur k
2 ftvrhr 2010, 9 February 2010 ('T,esponsc to rho NodcJ of Appcul"); nepiis" ), t:tqiiei iL D4fewe dv iere
lorryishr N*nginana eu M€moire d'eppcl (771) dflpost por-L Procuriur h 17 flvihr 2010,7 March 2Ot0
lcoqn{ntiat)_("Response to the AppeUanf s Ericf). Thc hosccurion filcd its rcpty ou 5 M;"h iOf O. S4 prosecutor'i
Rcply To tlic] *rg *.RApo1z1^c tu-l-'4q"!p:!^tUfany dlt P&re Homidas fsi6) as Merr-try d,app|t e7D d€pott pcr le
Proeureur h 17 fdvrier 2010 r, 5 Marcb 2010 (confidenrial) (..Replg'),
' Proctrcutor's Motion For [oicl Rcjcction of tlre "R€1oye -le I'Equipc de Ddlcruc dtt Pdrc Hormidas [sicl Nscngitnana
! l.'Actc d'appel (77J) drposl par h Procurew lc 2 ftvrier 20io', 15 reuuary ZlI0 (.'prosecuuoir uotlon tor
$ejecrion").o Dccision on Submissionr by_ thc Dcfcncc Tcam of Hormisdas Nsengimana, confidential, 19 April 2010("19 April 2010 Dccirion"), para. 5, Dinposirion.

I
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it invited the Investigators to file a rcsponse to rhe Prosecution Appcllant's Briof within l0 days of
ths date of thc 19 April 2010 Dscision.T

5. By decision of 7 lvIay 2010, tho Investigatorc wore allowcd to filc
Appellart'g Bricf within l0 days of being sorvod the French translation
Decision, the Appollant's Brief, and tho l9 April2010 Decision.t

thcir rcsponse(s) to tho

of thc 18 January 2010

6' In hir Submission, thc Rcgistrar scclts clarification from tho Appcals Chaurber regardiug its
19 April 2010 Decisiou.e

B. Discrusion

7 ' The RcgisEar notes that the remedy sought by tho Prosccution in appoaling the
18 January 2010 Dccision is a detennination on whother thc Trial Chamber abuscd irs discrotion in
deciding not to Pufsuc possible contempt.lo He sooks guidaace on whelhgl thc lg April 2010
Decision allowed tho Investiga[ors "to entor into th[c] logal disputc regarding the abuse of
discretion by the Trial Chamber or just providc facts for their rlefcsce in anticipation of possiblc
prosccution for contompt," I I

8' The Appeals Chamber recalls that the dccision of whether to order an investigation or
ptosecution of alleged false rcstimouy or conteinpt plusua.ur to Rules 77 and 9t of the Rulss is a
discretionary one.tz Whcrc an appeal is frlcd againsr a discretionary decision of a Trial Ctrarnber,
rhe iesuo on appcal is confiucd to tho quostion of wherher rho Trial Chambcr has corroctly cxcrcised
its discrotiou in rendcring rho docision.l3 Conscquontly, the Trial chamber's cxorcisc of discrerion
will only bc roversed where it is domonstratcd that the Trial Chamber commitred a discomible error
in rendcring the impugned decision, based on an incorect interprctation of rtre govorning law, a
patcntly incorect conclusion of fact, or whore the impugned decisiou was so unfair or unroasonable
as to constitute an abusc of the Trial Chambcr's discretion.'o The Appcals Chamber considers that
this dcfines rhe scope of the argumcuts in such appeal procccdings.

7 ftI, Disposition.

1P:"ittol -ott.InvestigEtors' Rcquesr for Exlcn6ion o{Jirne. Pcnding Translation of Appcal* submissionr, confi6sngal,
Slfy llO ("Decision on Invcshgarors' Requesd'). Disposirion.'Submirsion, para 3,'" Ibtd
" Ibid.
tt SeaThe Prosecutor v. Edouard Karanura cl al., Case No. ICTR.9g44-AR_91, Decision ou.Toseph Nzirorers,s
Appeal from Rcfrrsal to Invc$tigatclal Protecution Witness for Frlse TesGimony" a1d gn Motion for orat ArErmcnte.2-2-lyW-2009 ("Karerura ci al. Dccision on FalseTesti**y"1, p"t" lli e,uy, Sirta v. The prosecutor, casc No.ICTR-01-76-A, Judgcmcnt, 27 Novcmber 2002, pera. 3l .'.' Karemera cr al. Dccision on Felse Testimony, 

-para" 
13.'n lbid.
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9. Thc Appeals Charnber recalls that iu its

8/II
19 April 2010 Dccision, it allowed, on an

exccpti'onal basis, rhe Invcstigators "to make reprerentations in responsc to the prosecution's
appeal"'rs Furthcr, the Appeals Chamber notes that gencrally, a rcsponse to an appcal from a
dccieion "shell clcarly smrc whothcr or not tho appcal ie opposcd and the grounds therefor.,.r6 Thus,
a rssPonsg [o an appcal may opPoso and discuss any contcution madc by rhe appcaling party in its
submissions.lT 

I

l0' In light of the above, the Appoals Chamber considcrs that the scope of any rcsponso by thc
Invostigators ro tho Appcllant's Bricf should be confined to respon.ring [o thc arguments pr'sented
by thc Prosecution in its submissions on appcal of thc 18 Janusry 2010 Dccision.rB

1l ' Funhcr, the Appeals Cha-urbor notes that while a number of submissions in this appeal worc
filed publicly,le othcr submissions as well as thc dacisions of thc Appeals Chamber were frlcd
confidcndally'2o Thc Appcals Chambcr recalls that all submissions filcd bofore this Tribunal shall
bc public unless thorc arc cxceptional rcasons for kooping thcm confidential and that partics shall
file public rodacted versions of all confidcntial bricfs submittod on appeal.zl Thc Appcals Chambcr
considers that noithcr the Invesrigators' Reguest nor the Appeals Chamber,s decisions in this appcal
contain any confidential information, Furthcr, it considors that the Proeecutiou should file a public
redactod version of its Appcllant's Brief or indicate that there is no basis for maintaining thc
confi dentiali ty rhcrcof.

a !

f s l9 npril Z0l0 Dccision , pzrt.6.'" .Scc hacdce Drccrion on Procedurc for thc Filing of Wrjucn Submissions in Appeat hoceeOings Before theTrilunul, E Decernbcr 2@6, Sccrion II, paie, 1.,
" sea supra', para 8. The Appoals ctrainuer notee, hor'vcvcr, t-rar a.resp.one€ should be timited in scopc to arguneotsmade in f€€Ponsc to the origituJ bricf. Scc eho gzrcrallyPracticc Dirwhon on Formql n.q"r*,n"nt for Appcale from
{ydgemcnl 15 Junc Z0Ctt, Seeion II. para" 5.
" 1ti._q"y_irylu<te. izrer ali,a, the presentetion of argumenrs rcgarding thc abu.se of thc Trial Ctramber,s discrction
ltpdcr Rulo 77(D) of tttc Rulcs, as contended by thc notcution i"i[ap;.il*r; 

.iri#ii, npp-ouior* Brief, puo. 3.
;;ttrirtffJ 

cldc, Notice of Appeal; Rcsponse o thc Noricc oi 6p*f'pr"rccurion Morion idinoi*6on; Registrar,r
10 See Appcllant's Brief; Rcsponse.to.thg Appcllanfs BIef; Rcply; t9 April 2010 Dccision i Objct: Deilrsnde dcNominatbn d'un Coasell et Dcmondt de Traductionr_a" pr"i"i(ahi22 April 2010), conffdcntial, 26 April 20t0('1nv-cstigarors' Requcst'); Deci.sion on Invcstigators. Requesl'' CJ Rulc ?E of thc Rulcs. Sea alsoTtu pisecwor v, Tharcbse Ranzoho, Csse No. ICTR-97-31_A, Dccision on
3*-ryt"zabo's^Appellsnt's Brief, 16 March 2010, para. 4i Ferdinand Nchimona ct aI. v, Thi pror""unr, CaseNo, ICTR-99-52-A, Or.l*_to Appcllenr Hasran Ngczc to 

-fit 
n bU" Vcrsions of his Notice of A.ppeal rnd Appollant,sEricf, 30 August 2A07 , p. Z.
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Pursuaur to Rules 54 and l0T of thc Rules, the Appears charabcr ther€fore

DTRECTS the Registrar to changc tho status of rho lnvcstigarors' Rcqucst as woll as all hichorro
confidontially filed docisions of the Appeals chanrbor in this sppoal to public;

oRDERS thc Prosecution to file a public redactcd vcrsion of its Appclla.nr's Bricf, or to indicatc
that thcre is no basis for mainuining thc confrdontiality thcreof, within l0 days of the filing of this
decision;

oRDERS tbat any changes to thc confidential version of rhe Appellant's Brief shall be limitcd ro
nocc6sary redactions of confidential information, includiug the idcntities of protcctcd wihessos, and
not consist of any additions, dclcrions, s16tlp;.airreudments;

INSTRUCTS the Prosecution to clearly mark thc redactions in the rext of the public version of its
Appellant's Brief or to ftle a confidential annex rhereto identifying all redactions paragr-aph by
paragraph,

Done in English and French, the English version boing authoriradve.

Done this first day of June 2010
At The Hague,
The Netherlends.

Judgo Liu Daqun
Ptcsidiug Judge

[Seal of the TribunalJ
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