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1.

Mugiraneza moves the Appeals Chamber pursuant to Rule 115(A) to admit certain
portions ofthe testimony of Augustin Ngirabatware on 7 December 2010 in Prosecutor

v. Ngirabatware, No. ICTR-99-54-r.' Mugiraneza seeks to admit pursuant to Rule
115(A) pages 63 and 64.
2.

The evidence sought to be introduced is relevantto Issues 15, 16, 17, 19,21,27,29,31,
and 32.

I. THE EVIDENCE COULD NOT HAVE BEEN OBTAINED FOR TRIAL
3.

It is self evident that this evidence was not available for admission during Mugiraneza's
trial. The testimony was given in December 2010, about two years after final arguments
in Mugiraneza's trial. He was transferred to the Tribunal on 8 October 2008, after the
close of evidence in Mugiraneza's trial.

II. NO PREJUDICE TO THE PROSECUTOR
4.

The testimony sought to be introduced was adduced from Ngirabatware during cross
examination by the Prosecutor. Thus, the Prosecutor not only had the opportunity to
cross examine him on the issue, it in fact did cross examine him on the issue.

m.
5.

EVIDENCE SOUGHT TO BE INTRODUCED

The appropriate pages of the transcript are attached hereto as an exhibit. Mugiraneza
moves to introduce the following exchange:
BY MR. KAPAYA:
Q.
Witness, did you attend the president's meeting, that
President Sindikubwabo's meeting, in Butare on the 19th of April'94?

A.

No.

Q.

Why didn't you attend that meeting?

A.

There was no obligation to do so.

IS,

Q.

There is no obligation for a minister to attend a meeting which his
president has called?

'Ngirabatware is the former minister ofplanning. He is charged in a six-count indictment
alleging conspiracy to commit genocide, genocide, complicity in genocide, direct and public
incitement of genocide, extermination as a crime against humanity and rape as a crime against
humanity. No judgment has been issued. Final arguments were scheduled for July 2012.

I

MR. HERBERT:

Is that a comment or a question? He has asked and answered that point.
MR. PRESIDENT:

Yes, Counsel.
BY MR. KAPAYA:
Is there no obligation for a minister to attend a meeting?
MR. HERBERT:

Mr. President, that does not -- there is no basis been laid for this. It really is
completely disorganised. He has got to lay a basis for putting a suggestion like
that. Otherwise there is no causative link. And my learned friend is giving
evidenceand askinga question on the basis of the evidencehe has given. Nobody
else. No Prosecution witness has given that evidence.
MR. KAPAYA:

Mr. President, I -MR. PRESIDENT:

Just a minute.
We take it that it flows from the witness's answer. It can be put to the witness.
We ovenule the objection.
MR. KAPAYA:
I hope counsel will desist from making these unnecessary intenuptions in my

cross-examination because they reallytake time.
BY MR. KAPAYA:
Q.
I ask you again, Mr. Ngirabatware: Is there no obligationfor ministers in
a government to attend a meeting called by the president of the republic, your
employer?
A.
No. Neither under Habyarimana, neither during the tenure of
Dr. Sindikubwabo, we never had any such obligation, unless when the protocol

service of the president's office invited you to attend. And even under
Habyarimana, we did not have suchan obligation. The minister did not alwaysgo
about with allthe 20 ministers. Even before and under Habyarimana, that was -- I
never saw that. It was not an obligation unlessyou were required expressly to do
so.
2
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MR. PRESIDENT:
Yes, Counsel.
BY MR. KAPAYA:

Q.

Where were you on that day?

A.
As I have already testified before the Court, I was in Gisenyi where my
family had just arrived.
IV. SIGNIFICANCE TO MUGIRANEZA'S DEFENCE
6.

The Trial Chamber found that Mugiraneza attended the 19 April speech as part of a
conspiracyto commitgenocide and to encourage the president in his genocidal speech.
The Trial Chamber, inter alia, held that Mugiraneza's presence was part of a joint
criminal enterpriseto encourage genocideby the president's direct and publicincitement
ofgenocide. In doing so, the TrialChambernecessarily rejected the following testimony
from Mugiraneza:
BY MR. MORAN:
Q.
Now, I want to jump ahead a couple of days to the 19th in Butare where
the president gave another speech. First, were you there?

A.

oi, yes.

Q.

What was the occasion for that speech?

That speech was delivered during the inaugural ceremony of the new
Butare prefet replacing Jean-BaptisteHabyarimana.
A.

Q.

Why did you attend that ceremony?

I attended that ceremony because the state chief of protocol had told us
that the president would be present at that occasion and he had asked that
ministers who were present and available shouldaccompany the president on the
occasionofthat ceremony. That was the protocol in placeat the time. Whenever
the presidenthadto go somewhere, ministers who were presentwouldaccompany
him.
A.

Prior to the time he beganto makehis speech, did you haveany idea what
he was going to say?

Q.

A.

No, I had no idea of the speech he was going to deliverin Butare.
3

Q.
By the way, as a practical matter, when the chiefs -- the state chief of
protocol went around asking the ministers to attendthis, couldyou havesaidno?
A.
I could havesaidno if,for one reasonor the other, I was not available, but
if I refused to accompany the president without a valid reason, that would have
been considered some form of contempt.

Tr. (26 May 2008), pgs. 44-45.
7.

The evidence sought to be admitted under Rule 115(A) is consistent with Mugiraneza's
testimony before the Trial Chamber. It is in the context that he went to the Butare
ceremony on 19 April because the chiefof protocoltold him to, creating an obligation to
attend. It also is inthe context that Mugiraneza hadno ideawhat the president would say
in his speech.

8.

The evidence sought to be introduced clearly corroboratesMugiraneza's explanation of
why he was at the 19 April speech and his testimony that his presence was for a nongenocidal purpose.
VI. CREDmILITY OF THE NEW EVIDENCE

9.

Mugiraneza'stestimony was given before Ngirabatware was transferred to the Tribunal.
There is no possibility they couldhavemetandagreedto a common story. Mugiraneza's
testimony was givenwithout any knowledge ofNgirabatware's future testimony.

10.

Ngirabatware gave his evidence on cross examination. He had no way of knowing the
Prosecutor would ask him questions relevant to requirements that ministers attend
presidential speeches. While it isconceptually possible that Mugiraneza andNgirabatware
metin the UNDFto planthe answerif appropriate questions were answered, the chances
ofthis are slim. The questionwas asked ofNgirabatware apparently out-of-the-blue and
his answerwas givenwithout prior planning. Becausethere apparently is no evidence he
was at the 19 April Butare speech, the answeris irrelevant to hisdefence. Histestimony
includes aU of the indicia of truth.

VD. WHY THIS INFORMATION COULD HAVE A DECISIVE FACTOR AT TRIAL

11.

Mugiraneza's conviction on Count 4 is inexorably tied to the Count 1 conspiracy
conviction. Also, the Count 4 conviction is based on a JCE theory. The convictions are
based on circumstantial evidence. There is no direct evidence other than that rejected by
the TrialChamber as to what occurredat the 17April cabinet meeting and hisconviction
4

based on that meeting is therefore based solely on circumstantial evidence.
12.

Likewise, other thanthe ICE andconspiracy basedon the Count 1conviction, there is no
evidence of 1) whyMugiraneza attended the 19April Butare speech and2) hisknowledge
that the president's speech would be a call for genocide. The Trial Chamber necessarily
rejected the direct evidence from Mugiraneza related to those issues.

13.

Mugiraneza's position is he attended the 19 April speech 1) because he hadan obligation
to do so and 2) had no idea of the contents of the president's speech beforeit was given.
The evidence sought to be introduced is relevant to the voluntariness ofMugiraneza's
attendance at the 19April speech. While Mugiraneza wouldhave had reason to lieabout
the voluntariness of his attendance to negate his guilt, Ngirabatware had no such motive
when he gave his evidence more than two years later in response to questions from the
Prosecutor. Ngirabatware didnot even havereason to expectthe questions to be asked.

14.

If the Trial Chamber hadaccess to thisimportant evidence, it is likely thatthe result would
have been different. It would have been independent third party evidence giving a nongenocidal explanation for Mugiraneza's presence at the 19April speech inButare. Given
the lack of direct evidence of the motive for Mugiraneza's attendance, it raises a
reasonable alternative hypothesis other than Mugiraneza's guilt.
VIII. RELIEF SOUGHT

15.

Mugiraneza requests the Appeals Chamber to admit the attached transcript as additional
evidence pursuant to Rule 115(A). He alsorequests that the Appeals Chamber take such
action as it believes appropriate for the Prosecutor's violation of Rule 68 by failing to
timely disclose the testimony. Thiscouldinclude takinga factual inference based on the
evidence against the Prosecutor.
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