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I. INTRODUCTION

1. Mba rushimans's "Demande des declarations des te moins dans lea affaires
Elie Ndayambaje, Dominique Ntawukurirysyo, Cs.Jlizte Kalimanzira. AlphoDe
Nteziriyeyo..:'\ should be dismissed for failing to meet the threshold for access to

confidential material pursuant to Rule 8600.

2. In his application, Mbarushimana requests access to all witness statements
in the Ntawukurirya.yo, Ksliauuuire, and Nyirsmssuhuko et sJ cases. In addition,
he requests that the protective measures granted to the witnesses in these cases be
rescinded to allow him. access to their confidential material.

3. Mbarushimana submits that many of the witnesses who testified in the cases

mentioned above are also expected to testify 8S witnesses in his own case in
Rwande.s and that the events at the Gisagara sub-prefecture in Rwanda, for which
he is heing prosecuted, particularly the establishment of roadblocks and killings of
Tutsi in Kabuye, were also a central feature altha cases from which the material is
sought . Mbarushimana argues that it is t herefore important for him to have access
to the sta tements of the witnesses in those cases to enable him to prepare and
present a full and effective defence.

II. SUBMISSIONS

4. First, Mbarushimana is entitled to access all unclassified and open session
material from the cases concerned without an application to the Chamber. His
motion does not demonstrate that he bas availed himself of this right, and should be
dismissed in tha t regard.

5. Second, Mbarushimana lacks standing to request a variation of protective
measure s and access to confidential material. His application is not authorized by
an appropriate judicial authority as required by Rule 86M of the Rules' and, as
such, his application should be summarily dismissed.

I "Dcmandc des dk1&mions des temoins dans Ics.ff"wa Elie Ndayambaje, DominiqueNt~1Tytl)'o. CDlliU.
Ka/iman:lrQA/phone NtaiTiyayo . insi que Ia levee des disposttions de 1. protedioa des tbnoins dans lesd il:es
.ffaim devant le TPIR' Arush. ... 7 MlITt:h 2017, (Motion for Access to Witne u Statements)
J Ibid.p~]
) ProHcfl' « II. NyinvnozlOhflto wL Il l , Case No. ICTR.91-42.A, Dc:l;:lslon 011 JllCques MWllwarerc's Motioo for Access 10
Confidential Mate:rial, 17 May2012,. paIL 14;Jtutill Mflpnzl IIIti PIWPN Alu6lronct1 'It. ,,- Pl'OUCNtlll". Cue No.ICTR-9B·so.
A, Decision 011 JICqUCI Munpamc's Motion for N:u:u 10Confidential MMerlaI.24 May2011,perL '

2

168



6. In any event, Mbarushimaoa fails to establish a legitimate forensic purpose
for access to all the confidential witness material in the cases mentioned. While
there may be some simila rities between Mr. Mbarushimana's CBSS and the cases
from which the confidential material is sought, this overlap alone is not sufficient to
justify Mbarushimana's access to all of the material requested. The mere fact that
both cases may share common witnesses is, without further information,
insufficient to establish a link between the Applicant's case and the cases
mentioned t hat would warrant disclosure of all the oonfidential witness statements
from those cases to Mr. Mbarushimana. Merely stating that there is 8 geographical.
temporal and material relationship between his case and the cases from which the
material is sought, without specifying the link and identifying the witnesses and
material that is likely to materially assist his case is insufficient to establish a
legitimate foren sic purpose for the disclosure."

7. Where a party re quests access to confidential material from another case,
such material must be identified or described by its general nature and a legitimate
forensic purpose for the access must be demonstrated.' In determining whether this
standard has been met a chamber must consider the relevance of the material
sought, which may be demonstrated by showing the existence of a nexus between
the applicant's case and the case from which the mate rial is sought.s Such a factual
nexus may be established if the cases stem from events alleged to have occurred in
the same geographic area, at the same time, al though this may not always be
sufficient . A case specific analysis is required each time.t The applicant must
further establish that the material sought is likely to assist the case materially or at
least that there is a good chance that it would....

• RlIlagQJK/Q Y. me Prosentor, Case No. ICTR96-J-R. DecisioDon Rutaganda's Appeal Conc;:emina Aeces.s10
Confidential Matm.) in the Karemeraet al, Case, 10July 2009, pwa. 13;hoI«tdor ". NyinI-.JtIlM.L III, Cue No.
ICTR-9s-42-A" Dec:1sioo on Jacques MWlpva'C's Motion(orAecalICI Coafldential Material. 17M.y 2012.,..,.. 17; Mt¢rtd
el aJ. ". hoi_tor, Cue No. ICTR'"""50-A. Decision onhcques Munparerc's Motion fw Access 10 Confidential MaJeriaI,24
May 2012.pan. 9; NdlNJiJlyllIIlUttfy, hoIKillor, Case No. ICTR.QO.56-A. Dcci5i0n on Jacqua Munparcre's Motion (or
Access to Confidential Malerll1,24 May2012. para. 9; KtJrIm'NJ,t aI. Y. Pf'OUCIllor, Case No, ICTR·9S.....A, Decision on
Jacques Munparuc's Motion rorAccCSS IO Confidential Malerl.I,. ]1 May2012. patL 10.
Sfronculor Y. NyiraJllQlwlIlkD,L ai, Cue No. 1CI'R-98-42-A,OecWoG on JacquesMWI~'s Motion (orAutss 10
CorUIdentiaJ Material. 17M.Iy2012, puL 17; liII"fIZI" 01. Y. /'ronador , Case No. ICTR-99-'O-A. DcclsIoaoa Jacques
Munpame's ModoeforAccess to Coal'ldendal Material. 24 May 2012,pwL 9; NdlitdiIlyi_ y. honcIdor, Cae No. ICTR
QG.U-A.DcdAoa Oft JacquesMunr-c's Modoa raJ Aceess to ConIIdendai MatetW, 24 May 2012, pwL 9; x",/IIUtI" til
Y. PrOUCllItN', c.se No. 1C'llt-9s-4"'A, Decision on lacqltCl MWIJ~'S MotionrOtAcceu to Conndcntlal Materil1, J I May
2012. pma. IO.
'Ibid
f RJllaganrJa Y. dut ProseevtO#', Cue No. ICTR96-1-R, Decision on Rutapnda's Appea.l Conoemin& Acc:ess10
Confidential Malerilll in the Karemef' et.J.Case, 10 July 2009,pwa. 13.
• Ibid
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8. As Mbarushimana himself admits in his ap plication, not all of the witnesses
who testified in the cases listed above are expected to also testify in his own case.'
There is therefore, undoubtedly. witness material in those cases that has no
relevance to Mbarushimana's case and which is not like ly to materially assist his
case In any way.

9. J urisprudence from the Appeals Chamber has established that where the
requesting party seeks access to sll confidential material in 8 case, but can show a
nexus only for part of it, t he request will be rejected.w

10. The Prosecutor submits that Mbarushimana's motion is inadmissible in its
current form for failure to meet the strict requirements of Rule 86M and should be
dismissed.

Dated at Arusha this 06'" day ofApril 2017

~~ ~-~nteh
Senior Legal Ollicer Legal Advisor
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• Motion for Access to Witness Statements., 7 Marth 2017, plll'l. 3
10 Pros~CldOl' lO. P1'Ola;~ Z/giranyircuo. case DO.ICTR~ I-73-A. Decision on Michel Bagaragaza's Motion for
Access to Confidential Material. ,. May 2009, para. S.
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