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I.

The Appeals Chamber should dismiss Kamuhanda' s appeal. I Kamuhanda fails to
demonstrate how the Single Judge committed a discernable error in dismissing his
motion to interview Witness GEK.
Relevant Background

2.

On 12 May 2017, Kamuhanda filed his Motion to Interview Witness GEK. In his
motion Kamuhanda requested that the WISP seek the consent of Witness GEK to the
proposed interview and also sought orders from the Single Judge circumscribing the
language used by WISP in soiiciting witness consent, alleging, inter alia, that the
language in use by WISP unfairly discouraged witnesses from agreeing to interviews
by the defence. 2

3.

On 8 June 2017, the Single Judge issued his Ordonnance aux fins du depot d'

Observations in which he ordered the WISP to contact Witness GEK to establish
whether she consented to the requested interview.' The Single Judge however found
that Kamuhanda had failed to demonstrate that the contested language used by WISP
would discourage witnesses from consenting to interviews." Kamuhanda neither
appealed this decision nor sought reconsideration.
4.

On 27 June 2017, the Single Judge issued the Impugned Decision denying
Kamuhanda's motion on the ground that the witness had not consented to the

interview'
5.

On 29 June 2017, filed the extant appeal contending, inter alia. that the Single Judge
made an incorrect interpretation of the governing law

wh~n

he allowed WISP to use the

contested language in soliciting Witness GEK's consent, and subsequently denying the
motion when Witness GEK refused to consent to the interview. 6

I The Prosecutor v Jean De Dieu Kautuhanda. Case No. MICT-13-33, Appeal of Decision on Interview of
Prosecution Witness GEK, 29 June 2017 (The Appeal)
2 The Prosecutor l' Jean De Dieu Kaniuhanda. Case No. rvtlCT-13-33. Motion to Interview Prosecution Witness
GEK. 12 May 2017 (The Motion)
; The Prosecutor v Jean De Dieu Katnuhanda, Case No. MICT-I3-33, Ordonnance aux fins du depot d'
Observations, 8 June 2017 (Ordonnance)
~ ld, p. 2-3
S The Prosecutor v Jean De Dieu Kanntluuulu, Case No. MICT-13-33, Decision Relative a nne Demaude d'
Autorlsation d' Interrogee lin Teuioin. 27 June :W 17 (Impugned Decision)
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Standard of Review
6.

The Appeals Chamber will only overturn a discretionary decision of a Trial Chamber or
Single Judge if the Impugned Decision was based on an incorrect interpretation of the
governing law, a patently incorrect conclusion of fact, or that it was so unfair or
unreasonable as to constitute an abuse of discretion.' In this respect, the Appeals
Chamber would consider whether the Single Judge has given weight to extraneous or
irrelevant considerations or has failed to give weight or sufficient weight to relevant
considerations in reaching the Impugned Decision. 8

Argument
7.

On appeal, Kamuhanda contends that the Single Judge made an incorrect interpretation
of the governing law when he allowed WISP to use the contested language in soliciting
Witness GEK's consent, and subsequently denying the motion when Witness GEK
refused to consent to the interview."

8.

First, Kamuhanda did not challenge by way of appeal, or a request for reconsideration,

the Single Judge's finding that he had failed to demonstrate how the contested language
of the form used by WISP could negatively dissuade a witness from granting consent to
an interview. lO On this ground alone the extant appeal should be dismissed.

9.

Second, Kamuhanda in the extant appeal merely repeats" his unsuccessful argument
for the removal of a contested paragraph in the form used by WISP without
demonstrating how the rejection of his argument by the Single Judge constituted a
discernable error warranting the Appeal Chamber's intervention.

10.

The Single Judge considered Kamuhanda's request that the contested paragraph in the
WISP form be removed and found that Kamuhanda had not demonstrated that the
paragraph would discourage witnesses as alleged. The Judge also found the language of

Appeal, paras 13, 23
The Prosecutor v Jean De Dieu Kamuhanda. Case No. MICT-13-33. Decision on Appeal of Decision
Declining to Rescind Protective Measures for a Deceased Witness, 14 November 20 I6 para. 7
8 d
1
'J Appeal. paras 13. 23; Kamuhanda appears to conflate the Ordonnance of 8 June 2017 with the Impugned
Decision.
10 Ordonnance, p. 2-3. The decision in the Ordonnance rejecting Kamuhanda's request lor the removal of the
contested paragraph from the WISP consent form distinct from the Impugned Decision on appeal.
6

7

2
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the contested paragraph consistent with the overall responsibility of the V'/ISP to inform
witnesses of their rights and obligations and the Mechanism's responsibility to ensure
the protection of witnesses. 12 It was open to Kamuhanda to challenge that decision by
way of appeal or request for reconsideration on the ground that the decision was
erroneous and caused him prejudice, but he chose not to. In the circumstances, his
appeal, which is essentially an appeal of the Ordonnance aux fins du depot d'

Observations, rather than of the Impugned Decision should be dismissed for being out
of time and without merit.l:'
11.

On the merits, Kamuhanda repeats arguments" that were rejected by the Single Judge
regarding removal of the contested paragraph from the WISP form without
demonstrating how the Single Judge misinterpreted the law in denying his motion to
interview Witness GEK in the Impugned Decision.

12.

Having failed to demonstrate that the contested paragraph in the WISP form would
discourage witnesses from granting consent or challenging the Ordonnance auxfins du

depot d' Observations the Single Judge correctly denied the motion to interview GEK
in the Impugned Decision, when she declined to consent to the interview.
13.

Kamuhanda's repeated assertion that the contested paragraph would discourage
witnesses from consenting to interviews is unsubstantiated and is, as found by a Single
Judge on a previous occasion in this case, speculative. IS Indeed, as stated by WISP in a
similar matter in this case, the language used in its consent form is equally applied to
both prosecution and defence witnesses without prejudice." Moreover, witnesses have

Appeal, paras. 14-22; Motion, paras. 15-18
p, 2-3
IJ The decision in the Ordonnance rejecting Kamuhanda's request for the removal of the contested paragraph
from the WISP consent form was final and could have been appealed, and is distinct from the Impugned
Decision on appeal.
I.ljil. II supra
I; The Prosecutor v Jean De Dicu Katnuhanda. Case No. MICT-13-33, decision on request to Re-Contact
WitnessGAE. 14 October 2016
16 See Correspondence from the MICT Registrar to Kamuhanda's Counsel at Annex 13 in The Prosecutor v Jean
De Dieu Kamuhanda, Case No. MICT-13-33. Motion for Oral Hearing for Prosecution Witness GET, 17August
2016
II

I~ Ordonnance,

3
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on numerous occasions consented to being interviewed by the adverse party on the
basis of WISP consent forms using the contested language. 17
14.

Similarly, in another application in this case, where a Single Judge ordered the WISP to
verify that a witness had indeed understood the advice given to him/her in the WISP
consent form in order to confirm that the advice did or did not have an impact on
his/her decision not to consent to an interview, IS it was in fact shown that the WISP
consent form had not dissuaded the witness from consenting to an interview by the
Kamuhanda defence. 19

15.

For the reasons outlined above, Kamuhanda's appeal should be summarily dismissed
for being out of time or for being without merit.

Word Count: 1207
Dated at Arusha this 10 day of July, 2017.
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17 E.g.• in The Prosecutor l' Ngirabatware, Case No. M/CT-/2-29. five protected prosecution witnesses
favourably responded to a defence request {ell' interviews on the basis of WISP consent forms containing the
contested language.
IS The Prosecutor l' Jean De Dieu Kaniuhanda. Case No. MICT-13-33. Ordonnance AW/Ilt Dire Droit Portant
Depot d' Observations. 13 September 10 16
19 The Prosecutor I' Jean De Dieu Kannthanda. Case No. (VlICT-13-33. Annex to Registrar's Submission
Pursuant to Interim Order of 13 September 10 16.17 September 1016
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